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Neutrality for the United States 


By EDWIN M. BORCHARD, Professor of International Law, Yale University 
On his return from a European survey, over WOR and Mutual System, September 23, 1937 


HE participation of the United States in the European 

War in 1917 did not have the results that were antici- 

pated. Far from helping to make the world safe for 
democracy, it has had the deplorable effect of creating a 
condition of affairs in which democracy has been stifled and 
extremism flourishes. It has burdened every home in the 
United States, dissipated much of the national treasure, and 
prepared for us a disquieting future. Abroad, it enabled 
other Powers to write treaties which undermine for the in- 
definite future the stability of practically every European 
country. Few adventures have proved so misguided and so 
costly. 

Now that conditions in the world again appear ominous, 
an insistent public demand has arisen not again to become en- 
tangled in the quarrels of other people. But voices are con- 
flicting as to how that result can best be achieved. It may 


_ be of interest to review the various prescriptions that have 


been advanced, and to make an estimate of their efficacy. 

(1) The first and best-advertised method for allegedly 
keeping us out of war is to “prevent war” by curbing the 
aggressor or suppressing him by joint action after war be- 


' gins. This is the theory of the League of Nations. It is 


amazing what a vogue this device has achieved, a popularity 


-_ which could never have been attained but for the expenditure 


of millions of dollars in propaganda. To be candid, it may 
at once be said that there never was anything in this pro- 
posal that had any practical value; its ingredients were both 
fatuous and destructive. It has become, however, a definite 
cult and is largely responsible for the disrepute into which 
international law, including neutrality, has fallen among lay- 
men. It considers neutrality, which no nation in practice has 
thought of abandoning, a “myth”, and by seeking to dis- 
parage neutrality, inevitably supports intervention as a way of 
life. Unwittingly, it has greatly stimulated the growth of 
armaments among nations, for no one can tell when he will 
be faced by the posse comitatus or be obliged to participate 
in punitive measures. The idea was born in a time of hysteria, 
during the so-called World War, and carried with it the im- 
plications of a crusade for righteousness. Yet it was super- 
ficial and neglectful of many of the elemental facts of inter- 
national relations. The device overlooks the manner in which 
wars arise; the causes of war, historical, psychological and 


these terms are chameleonic. 


economic; the nature of nationhood in the modern world; 
the unfortunate status quo created in 1919, which bore within 
it the seeds of future conflict. The theory proceeds from the 
assumption that the distempers and discontent which move 
masses of men have a moral origin; it overlooks altogether 
the provocation to resentment and revolt which conditions 
have created and purports merely to suppress the expression 
of the resentment. It overlooks the fact that such a provoca- 
tive term as “aggressor” represents a political conception of 
uncertain meaning, an epithet leveled against the country 
you happen to dislike. It overlooks the fact that historians 
after decades of investigation usually are unable to reach 
a dependable or unanimous judgment as to how blame is to 
be distributed and generally find the task fruitless. There are 
too many factors involved. It overlooks the fact that the 
life of nations is not static but dynamic and that nations 
rise and fall; that no country can be guaranteed against the 
consequences of the maladministration of its affairs, against 
a falling birth-rate, against deterioration of its resources, 
physical and spiritual; that the attempt to maintain an un- 
healthy status quo might be the very reverse of constructive. 
Peaceful change has been made exceedingly difficult. The 
theory implies the very life and permanent welfare of a neu- 
tral people might be staked on a quick decision reached on 
inadequate and tendentious evidence, and that intervention 
in a foreign quarrel, however exalted the motive, might more 
readily spread the war than check it. It overlooks the fact 
that we have had some experience in recent years with this 
remarkable system of running the world—in Manchuria, in 
the Chaco, and in Abyssinia—and that the results have been 
anything but gratifying. In fact, many people had supposed 
that the failure, humiliation and distempers which the sys- 
tem produced would cause some hesitation among its advo- 
cates. But not so. It has swept the American scene like a 
religious creed and continues at every turn to endanger the 
United States. Like many impractical and harmful devices, 
it parades under seductive names, such as “collective se- 
curity”, “international cooperation”, “preventing war”. But 

In practice, they necessarily 
maintain and deepen the disparity between the “haves” and 
the “have-nots”, whereas the uninformed are led to believe 
them a contribution to morals. Thus misunderstanding grows 
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apace. Many a kindly person has been deceived by the 
sonorous profession of these phrases without realizing that 
he was being asked to subscribe to a military alliance for a 
cause he could know little about. 

Only today, in spite of the world’s sad experience with 
the attempts to punish alleged aggressors, we find a writer 
in The Nation saying: “I think that neutrality legislation 
of any sort is no more than a breeder of delusions; that it 
will break down in the event of another world war; that 
another world war is coming; that we shall ultimately be 
drawn in; that it would be better for us by boldly taking our 
stand with the League or a League, or some other form of 
collective action, to throw our weight on the side of peace 
and against aggression. I see no other possible way of avert- 
ing war; I see no other way to keep down another world 
war once it starts.” 

This incoherent advice is still heard in many quarters, 
notwithstanding its shallowness, self-deception and record of 
ghastly failure. In plain English, the proposal means that 
the United States shall join certain military Powers against 
other military Powers to make our side win. The peace of 
the cemetery and the destruction of everything we hold dear 
marks the end of that trail. The advice is fantastic and vi- 
sionary and literally charged with dynamite. It is a cause 
for apprehension that the Administration is so largely ex- 
posed to it. 

(2) A second school of thought as to how to preserve 
American peace is an outgrowth of the Nye investigation 
as to the influence of munition makers during the last war. 
This school is thoroughly neutral, has no use for the in- 
flammatory conception of “aggressor”, and is determined to 
stay out of foreign wars. It would insulate the United 
States through prohibiting trade with the belligerents so far 
as possible. Its intentions are excellent. It proceeds however 
from certain premises that I think are false, and makes as- 
sumptions as to consequences that are likely to be illusory. 
It is based on the premise that our neutral trade or our 
neutrality got us into the last war, and that if we have little 
or no trade, the incentive to conflict will vanish. But it was 
not trade that got us in. It was sheer unneutrality—the of- 
ficial favoring of one side against the other—an attitude 
which persuaded the Administration to take positions that 
had no justification in law or sound American policy and 
that placed the President out on a limb from which he felt 
unable to retreat. 

The other error of the Nye school is the belief that 
distress at home, which their policy implies, will have few 
or no repercussions. Even the limitation of trade to pre- 
war proportions, as they advocated, would serve little prac- 
tical purpose, and the difficulty of the administration of such 
a policy would be great. Embargoes have had a rather sorry 
history in the United States, and in 1812 nearly brought 
about the secession of New England from the Union. More- 
over, the informed student cannot overlook the fact that to 
withhold goods from people who need them will be regarded 
as a hostile act, just as China, not now in general disfavor, 
regards the prohibition placed on the carriage of arms by 
American Government vessels. Indeed, should it become 
a practice for neutrals to withhold their essential supplies 
from belligerents, for coercion, or moral considerations, or 
otherwise, another powerful incentive to conquest will have 
been afforded. Nations will not wish to be dependent on 


foreign supplies even in time of peace. An embargo policy and 
a trade expansion policy are inconsistent and contradictory. 

The ideas of both these schools of thought have gone 
into the Neutrality Act of 1937, which on the first occasion 
for its application the Administration hesitates to enforce. 
This is done on the theory, I understand, that there is no 
war in China because it has not been officially declared and 
because ambassadors have not been officially withdrawn. But 
wars are very often not declared, and this is likely to be- 
come more generally the case. War is a fact; it does not 
depend on recognition or admission. When two nations con- 
test their claims by force of arms, kill each other by the 
thousands over a period of weeks, it is war in fact and in 
law. But the consequences of the Neutrality Act would be 
serious on American economy, and it is probable that the 
Administration wishes to avoid these results. ‘The miscon- 
ceptions under which the Act was framed are thus exposed 
on the first essay. As predicted, it has also exposed an over- 
burdened President to the importunities of many groups who 
desire the Act to be employed as they think proper. 

The Act also embodies the dangers of “collective se- 
curity”, or military alliance and war. By one section of the 
Act the Administration is empowered to place commodities 
other than arms, ammunition and implements of war on a 
special embargo list which thereafter may not be exported to 
belligerents directly or indirectly in an American vessel, and 
like other American goods, only after they have been paid 
for in cash or short promissory notes. The selection of the 
commodities zhus to be embargoed at Presidential discretion 
affords an opportunity for discrimination against the dis- 
favored nation, though the embargo is ostensibly applied to 
both belligerent.. The handicapped belligerent will almost 
certainly regard the practical discrimination as intentional, 
and will draw the necessary conclusion that it is a hostile act. 
This cannot be an aid to the American people. 

(3) A third school of thought, seeking its authority in 
history and in law, and observing the fact that no other na- 
tion has succumbed to these fanciful notions, prefers to steer 
the legal course which happens to be the middle course be- 
tween these two extremes. This school would rely in the 
main on the well-established rules of neutrality, with the 
possible exception, if deemed desirable, of an arms and loan 
embargo. Even arms embargoes are not always popular, as 
witness the desire of many groups to ship arms to the 
Spanish and the Chinese governments. The effect of an 
arms embargo on weak countries might be serious and enable 
them the more readily to be gobbled up. But the well-estab- 
lished rules, had they been applied in 1914-1917, would 
probably have prevented American intervention and saved 
the world and the United States untold misery. Other coun- 
tries more observant of these rules had little difficulty in stay- 
ing out of the late war, and have enjoyed universal respect. 
No European nation appears to doubt its capacity to remain 
out of foreign wars when it so desires, and in 1933 the 
British Government unhesitatingly announced its intention of 
remaining neutral in the Chinese-Japanese war of that time. 
A whole set of rules known to all the world is available 
to carry out such a policy. It implies, however, an honest 
desire to remain neutral, candor and friendship as to both or 
all belligerents, refusal to constitute oneself a judge of the 
merits of their disputes. Perhaps such a counsel of self- 
restraint seems today unusual. It was not always so. The 
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rewards of such a policy lie in preserving one’s own country 
from the horrors of war, in limiting the area and probably 
the duration of a war, in enabling more sensible peace 
treaties to be written and thus to promote sanity, recovery 
and reconstruction. Such a policy also enables the mediatory 
process to be invoked, eliciting the confidence of the belliger- 
ents. These are the advantages of honest neutrality. Only in 
recent times has it been supposed that neutrality was immoral 
or illegal or that any good could be served by intervening in 
foreign wars. The assumption that neutrality is to be depre- 
cated is a sign of adolescent idealism, which as William 
James remarked, is more harmful than outright viciousness. 
Much of the world’s most tragic experience is the result of 
following a Pied Piper intoning mellifluous phrases. 

No one could object to a sensible international coopera- 
tion looking to the amelioration of the ills which afflict this 
world. But when that cooperation looks to bringing com- 
bined pressure upon a belligerent, a dangerous course is en- 
tered upon. Participation in an advisory committee aiming 
at the condemnation of one of the belligerents in a foreign 
war, risks the abandonment of neutrality by becoming a party 
to a common front, and in the present case, an anti- Japanese 


front, and might lead to acts which Japan will construe as 
hostile. If this happens, it would be done, I venture to be- 
lieve, not in the interests of the United States, but of other 
nations. The results could easily lead to further acts of 
hostility, and ultimately to a position from which there may 
be no retreat. 

It is the first steps in these matters which should be 
avoided. The goodness of the intention will not save the 
country from the consequences of unwise admonition or in- 
tervention. Japan is a poor country, and the limitations on its 
penetration of China will be found in Japan and in China. 
If China is weak today, many of the western Powers bear 
their share of responsibility. China must find her strength 
herself, and it is the part of western wisdom not to make a 
bad situation worse by further intervention in whatever 
name it may be excused or justified. The Far Eastern coun- 
tries will doubtless settle their affairs in due course. We 
should safeguard our interests as a neutral, but in no respect 
should we depart from the strictest observance of the obliga- 
tions of neutrality. Those obligations are well known to in- 
formed lawyers. In the long run the people of the United 
States will bless an Administration that observes them. 


The Constitutton—Lawyer’s Contract? 


By PRESIDENT FRANKLIN D. ROOSEVELT 
Washington, D. C., Sept. 17, 1937 


to 2 convention in Philadelphia signed the Constitution. 
Four hand-written sheets of parchment were enough to 


Tes comen 150 years ago, thirty-eight weary delegates 


_ state the terms on which thirteen independent, weak little 





_republics agreed to try to survive together as one strong 


nation. 

A third of the original delegates had given up and gone 
home. The moral force of Washington and Franklin had 
kept the rest together. Those remained who cared the most; 
and caring most, dared most. 

The world of 1787 provided a perfect opportunity for 
the organization of a new form of government thousands of 
miles removed from influences hostile to it. How we then 
governed ourselves did not greatly concern Europe and what 
occurred in Europe did not immediately affect us. 

Today the picture is different. 

Now what we do has enormous immediate effect not 
only among the nations of Europe but also among those of 
the Americas and the Far East, and what in any part of the 
world they do as surely and quickly affects us. 

In such an atmosphere our generation has watched 
democracies replace monarchies which had failed their people, 
and dictatorships displace democracies which had failed to 
function. And of late we have heard a clear challenge to 
the democratic idea of representative government. 

We do not deny that the methods of the challengers, 
whether they be called “communistic” or “dictatorial” or 
“military,” have obtained for many who live under them 
material things they did not obtain under democracies which 
they had failed to make function. Unemployment has been 
lessened—even though the cause is a mad manufacturing of 
armaments. Order prevails—even though maintained by fear, 
at the expense of liberty and individual rights. 





So their leaders laugh at all constitutions, predict the 
copying of their own methods, and prophesy the early end of 
democracy throughout the world. 

Both that attitude and that prediction are denied by 
those of us who still believe in democracy—that is, by the 
overwhelming majority of the nations of the world and by 
the overwhelming majority of the people of the world. 

And the denial is based on two reasons eternally right. 

The first reason is that modern men and women will not 
tamely commit to one man or one group the permanent con- 
duct of their government. Eventually they will insist not 
only on the right to choose who shall govern them but also 
upon the periodic reconsideration of that choice by the free 
exercise of the ballot. 

And the second reason is that the state of world affairs 
brought about by those new forms of government threatens 
civilization. Armaments and deficits pile up together. Trade 
barriers multiply and merchant ships are threatened on the 
high seas. Fear spreads throughout the world—fear of ag- 
gression, fear of invasion, fear of revolution, fear of death. 

The people of America are rightly determined to keep 
that growing menace from our shores. 

The known and measurable danger of becoming involved 
in war we face confidently. As to that, our Government 
knows your mind, and you know your Government's mind. 

But it takes even more foresight, intelligence and pa- 
tience to meet the subtle attack which spreading dictatorship 
makes upon the morale of a democracy. 

In our generation, a new idea has come to dominate 
thought about government—the idea that the resources of 
the nation can be made to produce a far higher standard of 
living for the masses if only government is intelligent and 
energetic in giving the right direction to economic life. 


Franklin D. Roosevelt 
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That idea—or more popularly that ideal—is wholly 
justified by the facts. It cannot be thrust aside by those who 
want to go back to the conditions of ten years ago or even 
preserve the conditions of today. It puts all forms of govern- 
ment to proof. 

That ideal makes understandable the demands of labor 
for shorter hours and higher wages, the demands of farmers 
for a more stable income, the demands of the great majority 
of businessmen for relief from disruptive trade practices, the 
demand of all for the end of that kind of license, often mis- 
termed “liberty,” which permits a handful of the population 
to take far more than their tolerable share from the rest of 
the people. 

And as other forms of government in other lands parade 
their pseudo-science of economic organization, even some of 
our own people may wonder whether democracy can match 
dictatorship in giving this generation the things they want 
from government. 

We have those who really fear the majority rule of 
democracy, -who want old forms of economic and social con- 
trol to remain in a few hands. They say in their hearts: “If 
constitutional democracy continues to threaten our control, 
why should we be against a plutocratic dictatorship which 
would perpetuate our control?” 

And we have those who are in too much of a hurry, 
who are impatient at the processes of constitutional democ- 
racies, who want Utopia overnight and are not sure that 
some vague form of proletarian dictatorship is not the quick- 
est road to it. 

Both types are equally dangerous. One represents cold- 
blooded resolve to hold power. We have engaged in a defi- 
nite, and so far successful, contest against that. The other 
represents a reckless resolve to seize power. Equally we are 
against that. 

And the overwhelming majority of the American people 
fully understand and completely approve that course as the 
course of the present Government of the United States. 

To hold to that course our constitutional democratic 
form of government must meet the insistence of the great mass 
of our people that economic and social security and the stand- 
ard of American living be raised from what they are to levels 
which the people know our resources justify. 

Only by succeeding in that can we insure against in- 
ternal doubts as to the worthwhileness of our democracy and 
dissipate the illusion that the necessary price of efficiency is 
dictatorship with its attendant spirit of aggression. 

That is why I have been saying for months that there 
is a crisis in American affairs which demands action now—a 
crisis particularly dangerous because its external and internal 
difficulties reinforce each other. 

Purposely I paint a broad picture. For only if the prob- 
lem is seen in perspective can we see its solution in perspective. 

I am not a pessimist. I believe that democratic govern- 
ment in this country can do all the things which common- 
sense people, seeing that picture as a whole, have the right 
to expect. I believe these things can be done under the Con- 
stitution without the surrender of a single one of the civil 
and religious liberties it was intended to safeguard. 

And I am determined that under the Constitution these 
things shall be done. 

The men who wrote the Constitution were the men who 
fought the Revolution. They had watched a weak emergency 


Government almost lose the war, and continue economic dis- 
tress among thirteen little republics—at peace but without 
effective national government. 

So when these men planned a new government, they 
drew the kind of agreement which men make when they 
really want to work together under it for a very long time. 

For the youngest of nations they drew what is today the 
oldest written instrument under which men have continuously 
lived together as a nation. 

The Constitution of the United States was a layman’s 
document, not a lawyer’s contract. That cannot be stressed 
too often. Madison, most responsible for it, was not a lawyer 
—nor was Washington or Franklin, whose sense of the give- 
and-take of life had kept the Convention together. 

This great layman’s document was a charter of general 
principles—completely different from the “whereases” and 
the “parties of the first part” and the fine print which lawyers 
put into leases and insurance policies and installment agree- 
ments. 

When the framers were dealing with what they rightly 
considered eternal verities, unchangeable by time and circum- 
stance, they used specific language. In no uncertain terms, 
for instance, they forbade titles of nobility, the suspension of 
habeas corpus and the withdrawal of money from the Treas- 
ury except after appropriation by law. With almost equal 
definiteness they detailed the Bil) of Rights. 

But when they considered the fundamental powers of 
the new national government they used generality, implica- 


tion and statement of mere objectives as intentional phrases . 


which flexible statesmanship of the future, within the Con- 
stitution, could adapt to time and circumstance. For instance, 
the framers used broad and general language capable of meet- 
ing evolution and change when they referred to commerce 
between the States, the taxing power and the general welfare. 

Even the Supreme Court was treated with that purpose- 
ful lack of specification. Contrary to the belief of many 
Americans, the Constitution says nothing about any power 
of the Court to declare legislation unconstitutional ; nor does 
it mention the number of judges for the Court. Again and 
again the Convention voted down proposals to give justices of 
the Court a veto over legis!ation. , 

Clearly a majority of the delegates believed that the 
relation of the Court to the Congress and the Executive, like 
the other subjects treated in general terms, would work itself 
out by evolution and change over the years. 

But for 150 years we have had an unending struggle 
between those who would preserve this original broad concept 
of the Constitution as a layman’s instrument of government 
and those who would shrivel the Constitution into a lawyer’s 
contract. 

Those of us who really believe in the enduring wisdom 
of the Constitution hold no rancor against those who profes- 
siorially or politically talk and think in purely legalistic 
phrases. We cannot seriously be alarmed when they cry “un- 
constitutional” at every effort to better the condition of our 
people. 

Such cries have always been with us—and, ultimately, 
they have always been overruled. 

Lawyers distinguished in 1787 insisted that the Consti- 
tution itself was unconstitutional under the Articles of Con- 
federation. But the ratifying conventions overruled them. 

Lawyers distinguished in their day warned Washington 
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and Hamilton that the protective tariff was unconstitutional 
—warned Jefferson that the Louisiana Purchase was uncon- 
stitutional—warned Monroe that to open up roads across 
the Alleghenies was unconstitutional. But the Executive and 
the Congress overruled them. 

Lawyers distinguished in their day persuaded the Odd 
Man on the Supreme Court that the methods of financing 
the Civil War were unconstitutional. But a new Odd Man 
overruled them. 

The great Senatorial constitutional authority of his day, 
Senator Evarts, issued a solemn warning that the proposed 
Interstate Commerce Act and the Federal regulation of rail- 
way rates which the farmers demanded would be unconsti- 
tutional. But both the Senate and the Supreme Court over- 
ruled him. 

Less than two years ago fifty-eight of the highest priced 
lawyers in the land gave the nation (withovt cost to the 
nation) a solemn and formal opinion that the Wagner Labor 
Relations Act was unconstitutional. And in a few months 
first a national election and later the Supreme Court over- 
ruled them. 

For twenty years the Odd Man on the Supreme Court 
refused to admit that State minimum wage laws for women 
were constitutional. A few months ago, after my message 
to the Congress on the rejuvenation of the judiciary, the Odd 
Man admitted that the Court had been wrong—for all those 
twenty years—and overruled himself. 

In this constant struggle the lawyers of no political 
party—mine or any other—have had a consistent or un- 
blemished record. But the lay rank and file of political par- 
ties has had a consistent record. 


Unlike some lawyers, they have respected as sacred all © 


branches of their government. They have seen nothing more 
sacred about one branch than about either of the others. 
‘They have considered as most sacred the concrete welfare of 
the generation of the day. And with laymen’s common sense 
of what government is for, they have demanded that all three 
branches be efficient—that all three be interdependent as well 
as independent—and that all three. work together to meet 
the living generation’s expectations of government. 

That lay rank and file can take cheer from the historic 
fact that every effort to construe the Constitution as a law- 
yer’s contract rather than a layman’s charter has ultimately 
failed. Whenever legalistic interpretation has clashed with 
contemporary sense on great questions of broad national pol- 
icy, ultimately the people and the Congress have had their 
way. 

But that word “ultimately” covers a terrible cost. 

It cost a Civil War to gain recognition of the constitu- 
tional power of the Congress to legislate for the territories. 

It cost twenty years of taxation on those least able to 
pay to recognize the constitutional power of the Congress to 
levy taxes on those most able to pay. 

It cost twenty years of exploitation of women’s labor to 
recognize the constitutional power of the States to pass mini- 
mum wage laws for their protection. 

It has cost twenty years already—and no one knows how 
many more are to come—to obtain a constitutional interpreta- 
tion that will let the nation regulate the shipment in national 
commerce ot goods sweated from the labor of little children. 

We know it takes time to adjust government to the needs 
of society. But modern history proves that reforms too long 


delayed or denied have jeopardized peace, undermined democ- 
racy and swept away civil and religious liberties. 

Yes, time more than ever before is vital in statesmanship 
and in government—in all three branches of it. 

We will no longer be permitted to sacrifice each genera- 
ation in turn while the law catches up with life. 

We can no longer afford the luxury of twenty-year lags. 

You will find no justification in any of the language of 
the Constitution for delay in the reforms which the mass of 
the American people demand. 

Yet nearly every attempt to meet those demands for 
social and economic betterment has been jeopardized or ac- 
tually forbidden by those who have sought to read into the 
Constitution language which the framers refused to write 
into the Constitution. 

No one cherishes more deeply than I the civil and re- 
ligious liberties achieved by so much blood and anguish 
through the many centuries of Anglo-American history. But 
the Constitution guarantees liberty, not license masquerading 
as liberty. 

Let me put the real situation in the simplest terms. The 
present Government of the United States has never taken 
away and never will take away any liberty from any minority, 
unless it be a minority which so abuses its liberty as to do 
positive and definite harm to its neighbors constituting the 
majority. But the Government of the United States refuses 
to forget that the Bill of Rights was put into the Constitu- 
tion not only to protect minorities against intolerance of ma- 
jorities but to protect majorities against the enthronement of 
minorities. 

Nothing would so surely destroy the substance of what 
the Bill of Rights protects than its perversion to prevent so- 
cial progress. The surest protection of the individual and of 
minorities is that fundamental tolerance and feeling for fair 
play which the Bill of Rights assumes. But tolerance and fair 
play would disappear here as it has in some other lands if the 
great mass of people were denied confidence in their justice, 
their security and their self-respect. Desperate people in other 
lands surrendered their liberties when freedom came merely 
to mean humiliation and starvation. The crisis of 1933 should 
make us understand that. 

On this solemn anniversary I ask that the American 
people rejoice in the wisdom of their Constitution. 

I ask that they guarantee the effectiveness of each of its 
parts by living by the Constitution as a whole. 

I ask that they have faith in its ultimate capacity to work 
out the problems of democracy, but that they justify that 
faith by making it work now rather than twenty years from 
now. 

I ask that they give their fealty to the Constitution itself 
and not to its misinterpreters. 

I ask that they exalt the glorious simplicity of its pur- 
poses rather than a century of complicated legalism. 

I ask that majorities and minorities subordinate intol- 
erance and power alike to the common good of all. 

For us the Constitution is a common bond, without bit- 
terness, for those who see America as Lincoln saw it—‘“the 
last, best hope of earth.” 

So we revere it—not because it is old but because it is 
ever new—not in the worship of its past alone but in the 
faith of the living who keep it young, now and in the years 
to come. 
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The Problem in 1787 and How It Was Met 


By GEORGE W. MAXEY, Justice of the Supreme Court of Pennsylvania 


Delivered at the 150th Anniversary of the Signing of the Constitution of the United States, Academy of Music, 
Philadelphia, September 16, 1937, under the Auspices of The Bar Association of Philadelphia 
and The Pennsylvania Society of Sons of the Revolution 


N a May morning in 1787 there was a chiming of 
bells and booming of cannon in Philadelphia. Gen- 


eral George Washington had arrived at the banks of 
the Schuylkill and escorted by a cavalry troop made his way 
to the State House to pay his respects to Governor Benjamin 
Franklin. There soon clasped hands the two men who more 
than any others had wrought the Independence of the Thir- 
teen Colonies and on whose prestige the success of the Con- 
stitutional Convention most depended. They sounded the 
key-note of the Convention when one of them bade the dele- 
gates “not to be divided by little, partial, local interests” and 
the other said: “Let us raise a standard to which the wise and 
honest can repair. The event is in the hands of God.” 

What was the Convention’s problem and how was it 
met? There was then not one great republic on earth. 
Catherine ruled Russia; Frederick the Great, Prussia; Louis 
XVI, France; and the divided people of Italy were ruled 
by petty despots. On the English throne sat George III. 
In 1787 Thomas Paine in England was writing a book 
called “The Rights of Man.” For the sentiments he therein 
expressed he was charged with treason and became a fugitive 
from “English justice.” In 1782 the Continental Army in 
its Newburg camp was semi-mutinous and conscious of its 
power. When it hinted to Washington that it would like to 
make him king, he replied: “I view your suggestion with 
abhorrence. You could not find a person to whom your pro- 
posal is more disagreeable. If you have any regard for your 
country or respect for me, banish such thoughts from your 
mind and never again communicate a sentiment of like 
nature.” 

Washington and his fifty-four colleagues of 1787 de- 
termined to establish no autocracy here, for wherever autoc- 
racy had prevailed, thought had been enslaved, society strati- 
fied into castes, and enterprise discouraged. The era of 
Autocracy Ascendant was the “Dark Ages” of the World. 
Progress came only when shackles began to be loosened from 
minds and chains from limbs. Every great thought has come 
from a brain that was sovereign of itself; great inventions 
are products of a free society. Aptly did Edmund Burke 
ay: “Liberty is not only a private blessing, it is the vital 
spring of energy of the State itself.” 

The members of the Convention determined to estab- 
lish a nation where industry and commerce would not be 
hampered by arbitrary laws or a strangulatir~ bureaucracy, 
where character and brain would be the only test of rank, 
where there would be no crusts of caste to break through and 
where the pursuit of happiness would be open to all. They 
proposed to dedicate at least one country to mankind. 

But establishing a sound government in place of the 
tyranny destroyed was a difficult problem. Construction, un- 
like destruction, requires both force and wisdom. The gov- 
ernment under the Confederation was a mere make-believe. 
Conditions prevailing here from 1781 to 1787 were charac- 
terized by John Fiske as “Drifting Toward Anarchy.” The 





statesmen of 1787 held that the first duty of any people is 
the maintenance of social order, that order comes even before 
liberty, for where there is no order there will not long be 
liberty. They held that force can be used legitimately only 
as a function of government and that when any individuals 
attempt either singly or in groups to obtain their ends by 
force they are usurpers and outlaws. 

Those who think that our Constitution must be set 
aside in times of stress and strain should learn that the Con- 
stitution was adopted to meet stress and strain. Our Ship 
of State was constructed to ride the storms. John Fiske 
characterizes the years between Yorktown and the adoption 
of the Constitution as “The Critical Period of American 
History.” He says: “By 1786 under the universal depres- 
sion and want of confidence, all trade had well-nigh stopped, 
and political quackery, with its cheap and dirty remedies, 
had full control of the field. There was a Barmecide feast 
of economic vagaries.” Seven states issued fiat money, whose 
sole legacy is a phrase: “Not worth a continental.” In Rhode 
Island there was tyranny and in Massachusetts rebellion. 
“The goddess of discord reigned,” said Fiske. Court houses 
were burned and judges intimidated by armed mobs. Dema- 
gogues declared that the time had come for wiping out all 
debts. Three hundred mutinous soldiers of the Continental 
Army drove the Continental Congress out of Philadelphia 
and it sought refuge in Princeton. In 1783 Washington had 
declared that it must soon be determined whether the revolu- 
tion had been a blessing or a curse. Fisher Ames in his 
Eulogy on Washington said: “Creditors were treated as out- 
laws and society was shaken to its foundation.” Bancroft 
says that “the passage of laws by the various states impairing 
the obligations of contracts” and the “necessity of providing 
effectually for the security of private rights and the steady 
dispensation of justice, brought about the new constitution.” 
Chief Justice Marshall, in Ogden v. Saunders, also bears 
witness to the disorders which made the adoption of the 
Constitution necessary for the preservation of credit and 
commercial intercourse. 

Washington and Franklin and Madison and Wilson 
and Hamilton and their associates demanded law and order, 
and the discharge of every public and private obligation; 
they knew that on that prehistoric day when for the first time 
some man fulfilled at personal sacrifice a promise he had 
made, social confidence was born and civilization began. 
They knew that the husbandry: of civilization has to be pro- 
tected by a wise and firm government both from the lawless 
and from those empirics who would dose the body-economic 
with poisonous panaceas. 

To found a nation in which neither tyranny nor lawless- 
ness would be tolerated nor legislative alchemy encouraged, 
a nation ruled neither by despots nor demagogues, was the 
supreme problem in 1787. A “government of the people” 
means the rule of neither a man nor a mob. 

The delegates to this Convention were adequate men. 
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They knew both history and humanity. Every one of them 
was inured to toil and hardship. They had their rootholds 
in the nourishing earth. Not one of them had learned to walk 
by being carried. They entertained no idea of establishing 
a nation in which indolence would be remunerative. What- 
ever they possessed represented an achievement, not an en- 
dowment. To them government was something to live under, 
not on. In the theatre of life their habitat was the arena 
where men gain the “wrestling thews that throw the world.” 

Many of them had been soldiers of the Revolution; to 
them “Valley Forge” and “Monmouth” were experiences. 
They knew the histories of republics and of empires. While 
Jefferson, being Minister to France, could not attend this 
Convention, his friend, James Madison, was here, and he 
and James Wilson were the Convention’s leaders. In Jeffer- 
son’s library at Monticello, where he and Madison had often 
collaborated, there were the constitutions of scores of repub- 
lics which during more than twenty centuries had flared and 
failed. Madison had no illusion about establishing a pure 
democracy. He said: “Democracies have ever been spectacles 
of turbulence and contention; have ever been found incom- 
patible with personal security, or the rights of property, and 
have in general, been as short in their lives, as they have been 
violent in their deaths. On the other hand, a republic offers 
a different prospect and promises the cure for which we are 
seeking. In a well-organized republic,” said he, “you can 
guard against the cabals of the few and the confusion of 
the multitude.” 

John Locke’s “Treatises on Government” and his other 
works on social polity vindicating the principles of democracy 
and toleration, and the 18th Century’s great book, Mon- 
tesquieu’s “Spirit of the Laws,” in which separation of gov- 
ernmental powers was declared to be the only safeguard 
against tyranny, were well-known to most of the delegates. 
They accepted the thesis of Locke that as the true end of 
government is the mutual preservation of the lives, liberties 
and the property of the people, a government which invades 
these rights is guilty of a breach of trust. During their life- 
time Blackstone had given to the world his Commentaries 
in which he marshaled those principles of natural justice 
which Englishmen so often fought for—principles respected 
by British kings and parliaments since Charles I flouted them 
and lost his head and George III flouted them and lost an 
empire. 

An appreciation of Nature’s limitations of government 
is the hall-mark of statesmanship. Demagogues mislead the 
people into the belief that government possesses the wisdom 
and power of deity. Statesmen never confuse government 
with God. They encourage the individual to be a lifter, not 
a leaner. They know that government has no wealth and 
no power except what citizens put into it, that the functions 
of government are administered by average men, and that 
placing a man in office does not change the chemistry of his 
character or convert mediocrity into genius. Spengler says 
that Bismarck was a statesman of the first rank because he 
practiced only “the art of the possible.” When lawmakers 
attempt to practice the art of the impossible, their handiwork 
is confusion. Progress has been marked by the reclamation 
of vast areas of man’s activity from the infestation of bureau- 
crats. Just as a planet out of its orbit would mean celestial 
chaos—government out of its orbit does mean social chaos. 
Anglo-Saxon history is an epic of a ten centuries’ fight 





against political and economic strait-jackets. These men here 
knew that wealth can be disintegrated and happiness de- 
stroyed by the folly that always characterizes the administra- 
tion of inexperienced, vainglorious, or visionary men; and 
that whereas “in the course of human events” such men some- 
times acquire official power, it becomes essential to the safety 
of a people that the exercise of such power be controlled by 
the precepts of political wisdom embodied in organic law. 
Hamilton said in the Federalist: “If angels were to govern 
men, no controls on government would be necessary.” 

I think we Americans may look upon the old State 
House when the lawgivers were assembled there in 1787 as 
being another “Mt. Sinai” where God, speaking through 
these men as He once spoke through the great lawgiver of 
Israel, revealed principles of sound government for the Amer- 
ican people, which can no more be abrogated by them with- 
out destroying this government than the Ten Command- 
ments can be abrogated without destroying the moral order 
of the world. The divine admonition on Mt. Sinai was: “I 
bore you on eagles’ wings and brought you to myself. Now 
if you will obey my voice and keep my covenant, ye shall be 
a treasure to me above all people.” 

There are many commandments in the Constitution but 
taking its tenor and purport in its entirety, I think that we 
may logically group these into four, fidelity to every one. of 
which is vital to the permanence and well-being of this Re- 
public, First commandment: “The right of the several states 
to regulate their own affairs must remain inviolate.” Every 
friend of liberty has always contended for the autonomy of 
states. It is what Ireland contended for for 700 tragic years. 
Centralized regulation of domestic affairs has always meant 
tyranny and disorder. In 1786 Jefferson wrote to Madison 
that in the proposed union there should be a proper division 
of powers between the federal and state governments. To 
that principle every delegate acceded. But for that principle 
there would have been no union. Repudiate that principle 
and our liberties will be engulfed. Jefferson well said: 
“When all government shall be drawn to Washington as the 
center of all power, it will become venal and oppressive.” 
Chief Justice John Marshall, speaking for the Supreme 
Court, declared in 1819: “No political dreamer was ever 
wild enough to think of breaking down the lines which sepa- 
rate the States and of compounding the American people into 
one common mass.” Andrew Jackson in his Farewell Address 
said: “There are those who wish to enlarge the powers of the 
Central Government. Their attempts should be firmly op- 
posed. One evil example will lead to other measures still 
more mischievous, and if . . . supposed advantages or tem- 
porary circumstances shall ever be permitted to justify the 
assumption of power not given by the Constitution, the 
General Government will before long absorb all the powers 
of legislation and we will have one consolidated government. 
Every friend of our free institutions should always be pre- 
pared to maintain unimpaired and in full vigor the rights of 
the States.” 

The statesmanship of Abraham Lincoln was never more 
clearly revealed than when in the midst of the passions en- 
gendered by Civil War he rejected the partisan plan to treat 
the Southern States as “conquered provinces,” and with flaw- 
less wisdom declared that the seceded states should be re- 
stored to the Union with all their self-governing powers un- 
impaired. Fidelity to that principle gave us a re-united 
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country ; infidelity to that principle will wreck this Republic. 

The second commandment of the Constitution is, “En- 
trust no official with autocratic power.” The autocratic- 
minded hate a constitution. In 1851 Napoleon III, ambitious 
for power, subverted the Constitution he had sworn to up- 
hold. Hitler first abolished the Constitution of the German 
Republic and on its ruins built his absolutism. All autocrats 
proclaim high moral purposes, as John Calvin did when he 
burned Servetus. Their philosophy is that the individual must 
for his own sake be regimented; he is a mere molecule in a 
mass to be directed; he is an infant who never becomes polit- 
ically “‘of age.” America scorns that philosophy. The Genius 
of this country has always said: 


“Give me men to match my mountains, 
Give me men to match my plains, 
Men with empires in their purposes 
And new eras in their brains.” 


The Constitution does not prohibit only those official 
acts which are always obviously bad; it prohibits official acts 
which may at the moment appear to be good but which in the 
light of long human experience would result in public dis- 
aster and loss of individual liberty. Constitutions are to gov- 
ernments what time-honored and tested principles of right 
conduct are to individuals. Disdaining party rage, the Con- 
stitution “holds the spirit of the Age against the spirit of the 
Time,” and it requires that before the President or any other 
official exercises authority he must take an oath “to preserve, 
protect and defend” it. The framers of the Constitution 
regarded such an oath as a covenant with God and with the 
American people, and they assumed that no official so honored 
and so sworn would violate it. 

Jeremiah S. Black once said: “A free democratic repub- 
lican system of government such as ours was intended to be, 
scrupulously administered within its constitutional limits, is 
without doubt the choicest blessing God ever vouchsafed any 
people. On the other hand,” he added, “it is quite as sure 
that a government whose officers swear to save, yet perjuri- 
ously work to destroy; who promise to execute a most 
sacred trust, according to terms prescribed with unmis- 
takable clearness, and then dishonestly break the engagement 
—such a government administered by such men becomes an 
unspeakable curse. It is a demoralizing cheat and a base 
imposture.” 

Laski says: “The one assured result of historical in- 
vestigation is the lesson that uncontrolled power is invariably 
poisonous to those who possess it. They are always tempted 
to impose their canons of good upon others, and they assume 
that the good of the community depends upon the continu- 
ance of their power. Liberty always demands a limitation of 
political authority.” This canon of sound statesmanship is 
based on a fact of human nature that “power breeds arro- 
gance and arrogance corrupts the understanding heart.” 
There is nothing so intoxicating as the wine of power. Some- 
where in most human brains lurks that cave-man inheritance, 
the spirit of intolerance. The “strong-drink” of unrestrained 
power quickens this intolerant spirit into activity, as witness 
the scholarly Danton and the once tender-hearted Robespierre 
turned into terrorists by their intoxication of dictatorship. 

Arbitrary power always marks the end of liberalism— 
and true liberalism is civilization’s finest fruitage. Where 


liberalism prevails every human-being possesses all the per- 
sonal freedom which is consistent with the well-being of 
others, and there is a free press and freedom of speech and of 
assemblage and an utter absence of racial and religious bigotry 
and intolerance. The liberal regards law as the servant of 
justice and believes a sense of fair play to be one of the 
highest attributes of man. 

Washington said that “arbitrary, irresponsible power 
can never be trusted in human hands.” That is the verdict of 
all history. No so-called “emergency” can ever justify sub- 
verting the Constitution or ignoring any of its limitations. 
Through four years of Civil War Abraham Lincoln steered 
by the Constitution and no greater captain ever trod the 
bridge of the Ship of State than he. Grover Cleveland be- 
gan his second presidential term in a time of great industrial 
paralysis, but he declared: “I shall preserve the Constitution 
by protecting every grant of Federal power it contains, by 
defending all its restraints when attacked by impatience and 
restlessness, and by enforcing its limitations and reservations 
in favor of the states and the people.” He kept that pledge. 

Grote, the historian, characterizes fidelity by public 
officials to a nation’s fundamental law as “constitutional 
morality”; he avers that it is the one indispensable condition 
upon which the safety and success of every free government 
depends. Unless public officials possess constitutional morality, 
their professed loyalty to our insitutions is mere mummery. 
Americans, if they still possess the core of character, will 
never submit to the intolerable bondage of being governed 
by a dictator however disguised may be his official title. Any 
oficial who attempts to rule without constitutional restraint 
cannot be trusted by a people who desire to be free. 

The third great command in the Constitution, accord- 
ing to its purport and tenor, is, “Arbitrary power shall never 
be lodged in any majority.” The doctrine of the divine right 
of majorities is as wicked, as brutal, and as dangerous to 
human liberty as the now repudiated doctrine of the divine 
right of kings. There is not a dictator in the world today 
who does not claim that he holds a mandate from the ma- 
jority. The doctrine of majority rule unrestrained by or- 
ganic law is in its essence the doctrine that “might makes 
right,” or, to put it differently, that right is the selfish inter- 
est of the strongest. The recrudescence of this long dis- 
credited doctrine has converted Spain into a shambles, where 
a million lives have been sacrificed during this past year. 
This is the doctrine of every dictator in the world and it 
now threatens the destruction of civilization itself. It was 
the doctrine of the mob at Alton, Illinois, in 1837, which 
destroyed the press of Elijah Lovejoy and killed him because 
he demanded Negro emancipation. England exemplified 
that doctrine when she oppressed Ireland. Russia, Germany 
and Austria invoked the same doctrine to justify the dis- 
memberment of Poland. Human rights were utterly wiped 
out in France when political power was exercised there by 
an unrestrained majority. The time was well called the 
“Terror.” Mobs, i.e., the “Commune,” surrounded the Con- 
vention in Paris and shrieked their demands to the delegates. 
None gainsaid their “majority rule,” which quickly became 
“majority ruin.” What the French people got when slogan- 
shouting demagogues established “majority rule,” was “lib- 
erty” to kill, “equality” in misery, and “fraternity” in death. 
To the stirring strains of the Marseillaise, the guillotine cut 
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off the heads of kings, nobles and commoners with perfect 
“equality,” and “the waters of the Seine ran incarnadine to 
the sea.” To advertise his “liberalism,” Louis Philippe, Duke 
of Orléans, baptized himself “Citizen Equality,” and joined 
the “majority” in voting to execute his cousin, King Louis 
XVI. Ten months later “Citizen Equality’s” estates were 
confiscated and his own ex-aristocratic neck was bared to the 
blade. On October 16, 1793, Robespierre and Danton, then 
co-leaders of the “majority,” sent Marie Antoinette in a tum- 
brel to her death. On April 5, 1794, Robespierre, then sole 
leader of the “majority,” sent Danton and a score of others 
to their gory doom. In 46 days after June 11, 1794, Robes- 
pierre, as then undisputed leader of the “majority,” sent 1285 
men and women to the guillotine, and on July 28, 1794, the 
new leader of the “majority” on that particular day, sent 
Robespierre and twenty of his friends to the same place. 
Unrestrained majorities drunk with power, like tigers drunk 
with blood, are likely to be fickle in their ferocious fancies. 

Under the reign of “majority rule” the leader of today’s 
rnajority is likely to be among tomorrow’s murdered minority. 
Russia furnishes the most recent proof of that. Stalin, one 
of those heaved to the top in the Russian convulsion, has 
exiled or murdered his former associates and by copious blood 
letting he is continually discouraging the majority from 
heaving again lest he himself be heaved into exile or the 
grave. This is the orthodox technique of dictatorship. In 
1795 Napoleon with “a whiff of grapeshot” mastered the 
mob in Paris, soon became the autocrat of France and re- 
mained so for twenty years. Unrestrained majority rule al- 
ways means mob rule; mob rule means disorder and violence 
and finally that anarchy which makes a dictatorship inevitable 
and welcome. Polybius, the Greek historian, noted and re- 
corded this cycle 150 years before Christ. Today Spain 
vividly illustrates it. The mob eventually will find its 
master. 

The American idea is that there are human rights to 
be put beyond the reach of majorities, mobs or masters. 
These human rights include the right to possess property. 
That right has always been a badge of a free man, for a 
slave is property. Jefferson declared that the first principle 
of human association is “the guarantee to every one of a free 
exercise of his industry and the possession of the fruits ac- 
quired by it.” Where property is not protected, life is in- 
secure, as the Kulaks of Russia discovered. Human rights 
and property rights are not in conflict; they survive or perish 
together. 

And now for the fourth command. Since in the Consti- 
tution the people made only limited grants of power to the 
Chief Executive and to Congress and since limitations are 
vain if those to whom they apply can ignore them or interpret 
them as they please, it follows that it is an implicit constitu- 
tional mandate that guarantees to citizens and limitations on 
officials shall be potentialized and maintained by the Supreme 
Court of the United States. No member of the Convention 
ever questioned the existence of the Supreme Court’s power 
to set aside legislative acts contrary to the Constitution. 
Madison, Hamilton, Gerry, Wilson, and other leaders openly 
proclaimed it. The Constitution itself says: “The judicial 
power shall extend to all cases. . . . arising under the Con- 
stitution. . . .””. What the Convention voted down (by a 
narrow margin) was a proposal to give the Supreme Court 
the power “to veto all acts passed by Congress, before they 


went into effect”, (a power analogous to that now possessed 
by the Executive). Experience proves that the only cita- 
del of individual rights and the only anchor of constitu- 
tional government, is a fearless, independent judiciary. Life, 
liberty and property were never before so insecure in Ger- 
many as they are now when so-called ‘Peoples’ Courts” 
consist of cowed judges. The judge who refused to convict 
men unjustly accused of setting fire to the Reichstag build- 
ing was summarily ousted by the German dictator. When 
the latter explained why on June 30, 1934, the had done to 
death, with the merest mockery of a trial, over two hundred 
human beings, he declared: “If someone asks me why we did 
not invoke an ordinary court to deal with these men, I can 
only tell him: In this hour I was responsible for the fate of 
the nation, therefore the Supreme Court of the people during 
these twenty-four hours consisted of myself.” In that country 
where the courts have become subservient to one man’s will, 
600,000 members of a great race are treated as outcasts, de- 
spoiled of their property and deprived of the right to earn 
their daily bread, and the communicants of a great church 
have been denied religious freedom. Servile courts always 
mean an enslaved people. What a boon a constitution like 
ours, with an independent judiciary to maintain it, would be 
to those persecuted millions? Our own James Wilson well 
said: “How can a state expect to have peace and order un- 
less the administration of justice be able and impartial? Can 
such an administration be expected unless the judges can 
maintain independent characters? Can independence be ex- 
pected from judges who are liable to be tossed about by every 
veering gale of politics and who can be rescued from destruc- 
tion only by dexterously swimming along with every suc- 
cessive tide of party? Is there not reason to fear that in 
such a situation the decisions of courts would cease to be the 
voice of law and justice and become the echo of faction and 
violence ?” 

Anglo-Saxons long struggled for an independent judici- 
ary. Of the England when judges were royal puppets, Sir 
Matthew Hale said: “Almost every offense that seemed to 
be a breach of allegiance to the king was by judicial construc- 
tion raised into the crime of high treason.” When Sir Ed- 
ward Coke as a judge dared to defy James I as king, it was 
a victory for liberty. The finest fruitage of the English 
Revolution of 1688 was an independent tribunal of justice. 
A major charge against George III, in the Declaration of 
Independence was that he had “made Judges dependent on 
his will.” 

In Russia the daily reports of firing squads echo the 
subserviency of Russian courts. There tens of thousands of 
human beings have been executed on the mere nod of a dic- 
tator. Victor Hugo in telling of Napoleon III’s violation of 
his constitutional oath and of his assumption of dictatorship, 
describes first the suppression of the legislature and then 
adds this: “And now for the judiciary: What was once 
known as the Court of Cassation is now nothing more than 
the registration office of the councils of war. A soldier 
leaves the guardroom and writes on the margin of the book 
of the law: ‘I wish’ or ‘I do not wish.’ On all sides the 
corporal orders and the magistrate countersigns. ‘Come 
now! tuck up your togas, march, or if not ’ And as a 
result we have these judgments, these arrests, these abomin- 
able sentences! What a spectacle is that flock of judges, 
with drooping head and bended back, driven at the butt-ends 
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of a musket to the perpetration of every infamy and every 
crime!” After making Parliament and the court subservient 
to his will, Napoleon I11 then turned on the press and as 
Hugo says, “made it a mockery to utter the phrase ‘freedom 
of the press.’” 

How refreshing it is to turn from the black and crim- 
son pages written by intimidated judges of England before 
1688, of the France of Napoleon III, and of the Russia and 
Germany of today, to the stainless pages which record the 
brave acts of justice by the independent judiciary of the 
United States! In this country, as in others, political passion 
has sometimes raged in men in high positions and has un- 
fitted them to hold the scales of justice. Forty years before 
our Constitution was written Montesquieu laid down the 
propostion that: “There is no liberty if the judicial power 
be not separated from the legislative and the executive.’ 
The builders of our Constitution accepted that proposition 
and made it the corner-stone of this Republic. From time to 
time in our own history, constitutional guarantees of individ- 
ual rights have been flouted by either the Executive or Con- 
gress and it has required the whole power of the Supreme 
Court to vindicate them. In 1807 the Executive Branch of 
the Federal government pressed for the conviction of Aaron 
Burr on a state of facts which would have made his convic- 
tion as great an outrage as the capital conviction of Algernon 
Sidney in 1683 at the behest of the Crown. It was the Chief 
Justice of the United States, John Marshall, who protected 
Aaron Burr from those who were thirsting for his blood. 
No threats of impeachment made against Marshall (and they 
were made), no hanging of him in effigy by mobs (and a 
Baltimore mob did so hang him), could divert the Chief 
Justice from the path of duty. Senator Beveridge in “The 
Development of the American Constitution,” said: “By that 
series of opinions {in the Burr case], John Marshall forever 
overthrew the cruel, brutal, inhuman, illogical British and 
European doctrine of constructive treason, and established 
in place of it the humane, reasonable, American doctrine of 
actual and personal treason. Careful scholars have estimated 
that, during our Civil War, those opinions of Chief Justice 
Marshall saved the lives of thousands of innocent men and 
women who otherwise would have been sacrificed to the 
passions of war.” 

In the same City of Richmond where Chief Justice 
Marshall placed the shield of the Constitution around Aaron 
Burr, another Chief Justice of the United States, Salmon 
P. Chase, in 1868 placed the same shield around Jefferson 
Davis and protected him against those of both the Executive 
and Legislative departments of the government who were 
planning to put him on trial under conditions which would 
have amounted to the taking of his liberty and possibly his 
life without regard to his constitutional rights. The re- 
lease of Jefferson Davis was due to the then Chief Justice 
of the United States. 

In 1866 the Supreme Court in Ex Parte Milligan vin- 
dicated the right to trial by jury against the protest of the 
Executive branch of the government and saved from execu- 
tion three men who had been condemned to death by a mili- 
tary tribunal set up in the State of Indiana. Justice Davis 
in that case said: “The founders of our government were 
familiar with the history of the struggle for liberty and they 
made secure in a written constitution every right which the 
people had wrested from power during a contest of ages. 


The Constitution is a law for rulers and people and covers 
with the shield of its protection all classes of men, at all 
times, and under all circumstances. . . . Wicked men, ambi- 
tious for power .. . may sometime fill the place once occupied 
by Washington and Lincoln. . . . Unlimited power is es- 
pecially hazardous to free men.” 

In Cummings v. Missouri, 71 U. S. 277, the Supreme 
Court reversed the action of the State of Missouri in hold- 
ing guilty of a violation of its laws a Catholic priest who 
preached and taught school in that state without first tak- 
ing an oath that he had been loyal to the United States dur- 
ing the Civil War. 

In Pierce, the Governor of Oregon, v. The Society of 
Sisters, 268 U. S. 510, representatives both of Catholic 
organizations and of Jewish organizations appealed to the 
Supreme Court of the United States against a law in Oregon 
which forbade sending children between eight and sixteen 
years of age to other than public schools. The Supreme Court 
heard the appeal and declared the law invalid. No man with 
prejudice in his soul against any race or any religion has ever 
sat on the Supreme Court of the United States. May that 
proud record be never broken! Genuine liberalism is an 
attitude of mind and heart. 


In Meyer v. Nebraska, 262 U. S. 390, in 1923 the 
Supreme Court set aside an act of the State of Nebraska © 
which restricted the teaching of any foreign language in the © 


public schools. In Boyd v. U. S., 116 U. S. 616, the Su- 
preme Court protected citizens whose rights of privacy had 
been unlawfully invaded by government agents armed with 
search warrants issued without probable cause, the Court 
saying: “It is not the breaking of a man’s doors, and the 
rummaging of his drawers that constitutes the essence of the 
offence, but it is the invasion of his indefeasible right of per- 
sonal security, personal liberty and private property.” 

In Yick Wo v. Hopkins, 118 U. S. 356, the Supreme 
Court protected an alien Chinaman in San Francisco in the 
lawful pursuit of his laundry business against the oppressions 
and exactions of the city officials of San Francisco. In Powell 
v. Alabama, 287 U. S. 45, the Supreme Court set aside the 
sentence of death on colored defendants who had been tried 
in the midst of an inflamed public sentiment and who had 
been tried without proper observance of their constitutional 
rights. In Brown v. Mississippi, 297 U. S. 278, the Supreme 
Court set aside the death penalty on Negro defendants whose 
convictions had been obtained on confessions extorted by force 
and violence. In that case Chief Justice Hughes said: “The 
state cannot permit an accused to be hurried to conviction 
under mob domination.” In Grosjean v. American Press Co., 
297 U. S. 233, the Supreme Court maintained the freedom 
of the press in Louisiana—freedom which a dictator had at- 
tempted to destroy with a state law enacted by a subservient 
legislature. In Near v. Minn., 283 U. S. 697, it also upheld 
the freedom of the press. 

In United States v. Lee, 106 U. S. 196, the Supreme 
Court decided in 1882 that the government must restore to 
the son of General Robert E. Lee the estate at Arlington 
which it had unlawfully seized in 1864. The Court used 
this language : 

“Shall it be said that the courts cannot give a 
remedy when the citizen has been deprived of his prop- 
erty by force, his estate seized without lawful authority, 
without process of law and without compensation, be- 





































































































Pisses 











748 


Vital Speeches of the Day 





cause the President has ordered it and his officers are 
in possession ?” 
The Court answered “No,” and said further: 


“No man in this country is so high that he is 
above the law. No officer of the law may set that law at 
defiance with impunity. All the officers of the govern- 
ment, from the highest to the lowest, are creatures of 
the law, and are bound to obey it. 

“It is the only supreme power in our system of 
government, and every man who by accepting office par- 
ticipates in its functions is only the more strongly bound 
to submit to that supremacy, and to observe the limita- 
tions which it imposes upon the exercise of the authority 
which it gives. 

“Courts of justice are established, not only to de- 
cide upon the controverted rights of the citizens as 
against each other, but also upon rights in controversy 
between them and the government; and the docket of 
this Court is crowded with controversies of the latter 
class.” 


In these and many other cases the Supreme Court with- 
out ever grasping an ungranted jurisdiction has protected 
against official tyranny and against popular passion and 
prejudice religious minorities, sectional minorities, racial 
minorities, and lone and friendless individuals. It has kept 
the governmnet from being a government of men and has 
made the Constitution in fact, as it was ordained to be: “the 
supreme law of the land.” In language that has enriched 
the literature of liberty, it has demonstrated that: 


“There is none so high as to be beyond its power, 
And none so humble as to be beneath its care.” 


During the first century of our national existence Amer- 
icans cherished the belief that the idea of democracy had 
become seminal throughout the earth and that a new era was 
about to dawn. In 1886 the Republic of France presented 
to this Republic a Statue of “Liberty Enlightening the 
World.” The American orator on that occasion, Chauncey 
M. Depew, declared that: “For a century American liberty 


’ had been a beacon light for all the nations. Under its teach- 


ings,” said he, “and by the force of its example, the Italians 
have expelled their petty and arbitrary princelings and united 
under a parliamentary government; the gloomy despotism of 
Spain has been dispelled by the representatives of the people 
and a free press; the great German race have demonstrated 
their ability to govern themselves.” He expressed his faith 
that all the problems that had vexed mankind for centuries 
would work themselves out under the benign influence of 
“law-abiding liberty.” When this nation entered the World 
War in 1917, President Wilson declared that we did so “to 
make the world safe for democracy.” 

These ideals have been wrecked on the shores of the 
real. In several large European nations democratic govern- 
ment has been repudiated. Three hundred million Europeans 
have been robbed of their rights and now live in the shadow 
of fear. Spain became a Republic five years ago and now 
for more than a year 30,000,000 Spaniards have been crushed 
in a war between classes. There the fires of class hatred 
had been well stoked and forces unleashed which thus far 
no man and no government has been able to control. 

Sir Henry Maine in a treatise on Popular Government 





written fifty-one years ago, said: “Of all forms of govern- 
ment, Democracy is by far the most difficult. Little as the 
multitude is conscious of this difficulty, prone as the masses 
are to aggravate it by their avidity for taking more and more 
powers into their management, it is a fact beyond dispute. 
What those who established the American Republic chiefly 
dreaded was disorder and they were much impressed by the 
fugitive and turbulent existence of the ancient Republics.” 
He says the revoluntionary French Republic “sank lower 
and lower into contempt,” and “the Constitution of the 
United States has survived the mockery of itself in France 
and in Spanish America. Its success has been so striking 
that men have almost forgotten that there has been no other 
form of government so unsuccessful as the Republican.” 

Eighty years ago John Stuart Mill wrote: “A people may 
prefer a free government, but if from indolence or careless- 
ness or want of public spirit they are unequal to the exertion 
necessary for its preservation; if they can be deluded by the 
artifices used to cheat them out of it; if by temporary panic 
or a fit of enthusiasm for an individual, they can be induced 
to lay their liberties at the feet of even a great man or trust 
him with powers which enable him to subvert their insti- 
tutions, they are unfit for liberty.” 

The wrecking of democratic governments in Europe gives 
tragic support to these conclusions of Maine and Mill. Ex- 
cepting Czecho-Slovakia, every such government established 
there since the War has given way to a dictatorship. The 
wrecking has always been an “inside job.” The sappers of 
liberal institutions always approach by stealth and operate 
furtively. The danger to Rome was far less when Cataline 
with his army pounded at the gates than when he sat smiling 
in the Senate-House. Civilization has not only benefits but 
burdens, and when people no longer possess the strength of 
character to bear them, civilization dies. The same is true 
of democracy. It is “a hobby-horse which can take a people 
nowhere except upon their own legs.” The price of self- 
government is self-discipline. If citizens wish to continue to 
partake of the choice fruits of the tree of liberty, they will 
have a care that its roots are protected and nourished. Jus- 
tice Brandeis said in 1923: “Democracy demands continuing 
sacrifice by the individual and more exigeant obedience to the 
moral law than any other form of government.” 

It is the judgment of observers of the death of European 
democracies that these governments perished because the 
people, mistaking liberty to mean a relaxing of individual 
efforts, transferred to these democracies responsibilities too 
vast for them to bear. Demagogues baited electoral traps 
with glittering promises, and when in power they tried to 
redeem them, the government became mired in a bog of 
bureaucracy. It became such a fiscal and administrative 
jungle that a dictatorship was an acceptable alternative to 
its chaos. 

The men who accomplished the most for this country 
never made many promises. When Washington unsheathed 
his sword and took command under the elms at Cambridge 
in 1775, he stated only that he “trusted Divine Providence 
would enable him to discharge his duty with fidelity and 
success.” Mrs. John Adams, in describing his appearance at 
that fateful moment, wrote: “Modesty marked every line and 
feature of his face.” When Lincoln left Springfield in Feb- 
ruary, 1861, for his mighty work, he said to the multitude 
which came to bid him farewell: “I have a task before me 
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greater than that which rested upon Washington, but trust- 
ing in Him who can go with me and still be with you, let us 
hope that all will yet be well.” When General Grant on 
March 9, 1864, was given his commission as Lieutenant- 
General by President Lincoln, the latter saying, ““The country 
and I trust you,” Grant’s reply was: “With the aid of our 
noble armies, it will be my earnest endeavor not to disappoint 
your expectations.” 

In comparison with these modest promises of American 
leaders who greatly performed, the men who have come into 
power in Europe since the World War began by promising 
as self-styled “liberals” to secure for the individual the ut- 
most prosperity and happiness and now they have become 
autocratic reactionaries who have blotted out individual 
rights and made the State all powerful. However benevo- 
lent their original intentions, they, consciously or uncon- 
sciously, wove a pattern of dictatorship. 

An observer at first hand of the fall of the German 
Republic, Dorothy Thompson, recently wrote: '“‘Not a single 
parliamentary democracy has fallen because it failed to 
attempt to meet human needs. But many have failed because 
they gucranteed to meet human needs and found that these 
human needs and human demands continually increased, 
finding expression in powerful pressure groups controlling 
vast numbers of votes. And these groups always pressed 
forward, never willing to retreat or retrench and the demo- 
cratic system had no checks which could halt them, until the 
demand on the state became out of all proportion to its re- 
sources and bankruptcy threatened. . . . The people had 
come to look upon the state as the source of all their welfare, 

. and they could do everything except replenish its 
coffers. . . . The lesson is that if the state aggrandizes the 
economic power, if it takes upon itself to guarantee wage 
levels, fix prices, adjust the economic system at nearly every 
point, and socialize losses, then it is driven toward dictator- 
ship by the sheer necessity of fulfilling what always must be 
its two prime functions: maintaining order and avoiding 
bankruptcy.” 

A line of battle is forming between dictatorship and 
democracy. One dictator now boldly declares: ‘“The world 
will be governed by the ideology of modern democracy or by 
the laws of force when the people of brutal determination 
will triumph.” Another dictator declares: “This struggle be- 
tween two worlds [democracy and dictatorship] can permit 
no compromise. It is either we or they! Either their ideas 
or ours will triumph!” 

The answer to these challenges rests largely upon Amer- 
icans. If democracy fails here, is there hope for it anywhere? 
An old classic line reads: “O heart, are ye great enough for 
a love that cannot die?” Let us ask: “O American character, 
are ye still great enough for a democracy that will not die?” 
Have Americans the self-reliance, the public spirit, and the 
self-restraint their fathers had? Or will they exact too much 
of government and transfer to it so many of their own indi- 
vidual responsibilities that it will be crushed by the weight 
of the load? Everything worth-while has a price tag on it. 
This Republic was not established without sacrifice; it will 
require sacrifice to maintain it. 

Are Americans sensible enough to shun the seductive 
voices of those visionaries who promise to obtain by the magic 
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of legislation an earthly paradise, where “brooks run wine 
and winds whisper music,” where want is abolished and 
human felicity is absolute? Such fantastic promises are 
nothing new. They have been made in every age. But where 
lies this Utopia? The centuries answer: “Nowhere”. Only 
he who ignores the charts of all experience and scorns the 
wisdom of our greatest statesmen will barter the blessings 
of our constitutional government for today’s mocking mirage 
of an alien ideology. Chief Justice Edward D. White said 
in 1914: “One of the greatest evils which threaten us is a 
growing tendency to suppose that every wrong which exists 
despite our system of government (and which would be 
many times worse if the system did not exist) is attributable 
to it and therefore that the Constitution should be disre- 
garded or overthrown. Our duty is to be alert against the 
least encroachment upon fundamental constitutional provi- 
sions and to keep ever in the minds of the people the neces- 
sity of adhering to the Constitution if they would preserve 
their heritage.” 

It is error to assume that human nature is so much dif- 
ferent here from what it is elsewhere that the infamies and 
persecutions that take place elsewhere could not take place’ 
here even if we had no constitutional protection, The fact” 
is that human nature acts very much alike everywhere in~ 





















periods of popular passion. From the days of flogging Quak- ~ 


ers in Massachusetts, from the days of witch-hunting in” 
Salem, down through the “Know Nothingism” of the 1850s, © 


we have never been in this country without those who would, ~ 


if they could, impose their own fanatical ideas of right and 
wrong upon religious, racial or political minorities. Everett 
Dean Martin has aptly said: “The great tidal waves of perse- 
cution which have swept our society, spreading suspicion and 
terror and torture, are an ever recurrent form of psychic 
epidemic. “Acts of persecution,” he says, “are always insti- 
gated by some over-zealous faction; they take place when the 
government ceases to preserve the balance among intense par- 
tisan groups and becomes the agent of one of them. All that 
is necessary to start persecution going is that religious, moral 
or patriotic bigots succeed in forcing the government to pass 
illiberal legislation and rigidly execute it. Only a very small 
beginning is required, a mere letting down of a constitutional 
bar or surrender of a guarantee, and a flood of madness and 
fury will pour through, rising and spreading rapidly until it 
sweeps away all barriers and fills this America of ours with 
horror.” 

A great Roman once said that absolute power would 
convert any man into a tyrant no matter what the original 
benevolence of his nature. Autocrats or majorities, power- 
drunk and lustful for complete domination, are never satis- 
fied until they have converted majority into totality and 
made all non-conformity a crime. Dogmas are then diffused 
by force and society brutally mechanized. A few days ago a 
newspaper carried this appropriate heading over a news dis- 
patch from Moscow: “Stalin Wields His Steel Broom; 
Thousands Vanish in Russia as Dictator Destroys All Who 
Oppose Him.” I submit that what the frontier forts meant 
to the American pioneer and his family, the Constitution 
of the United States means now to the individual citizen. 
Let no American unless he is ready to lose his liberty tolerate 
any breach in its walls! 

The problem in 1787 was compounded of trade paraly- 
sis, financial chaos, social disorder and a public mind be- 
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fuddled by economic quackery. This problem was cour- 
ageously faced here in Independence Hall by fifty-five intel- 
lectually honest, straight-thinking, experienced men, with this 
ideology: first, that individuals are most likely to attain well- 
being in an atmosphere of freedom; second, that a govern- 
ment should be strong enough to control those requiring 
control but at the same time be itself strictly controlled by 
organic law; third, that no official and no majority can ever 
be trusted with autocratic power; fourth, that the self-reli- 
ance of any people will be in an inverse ratio to the paternal- 
ism of their government. 

Accordingly these men, with public approval duly ob- 
tained, founded a government which encouraged self-reliance 
by assuring the utmost freedom to each individual consistent 
with the protection of the life, the liberty and the property 
of others; a government with the rights of citizens safe- 
guarded and the power of public officials restricted; a govern- 
ment which tolerates the lodgment of autocratic power no- 
where, not even in the majority; a government with an 
independent judiciary to annul the acts of o’er-vaulting au- 
thority; a government mindful of the laws of nature and of 
human nature; a government strong enough to maintain the 
force of law against any group impudent enough to resort 
to the law of force. Loyalty to the Constitution is proved 
only by obedience to its prescriptions and fidelity to its phil- 
osophy. 

One hundred and fifty years ago tomorrow morning these 
men, headed by George Washington, signed the charter of that 
government, firm in the faith that if any man should ever 
be tempted to aspire to the mastership of this nation he would 
not be able to display a sufficiently dazzling blue-print of 
promises to make servitude attractive to the breed of Bunker 
Hill. The durability of this Constitutional government de- 
| pends entirely on the fibre of American character. Under it 
_ the Ameircan people have attained the highest known degree 
_ of well-being, led the van of progress and added lustrous 
_ pages to the history of the world. Millions have found here 
_ “a new heaven and a new earth.” To the United States in 
1850 came Guiseppe Garibaldi, after being driven out of his 
native land by the combined armies of France, Austria and 
Spain. At Independence Hall he vowed to go back to fight 
again; he did so and became the Italian “Liberator”. In 
1851 came Louis Kossuth, to plead the cause of the Magyars. 
They had struggled until they had wrested from the Haps- 
burg autocrats the promise of a constitution, a promise later 
repudiated. Kossuth when here told Americans about this 
repudiation, in this language: “Our brave Magyar people 
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had broken their yoke and summing up despots in the person 
of their tool, old Metternich, drove him away. And the 
Hapsburgs trembling in their imperial cavern of imperial 
crimes, trembling but treacherous and lying and false, wrote 
with yard-long letters the words: “Constitution and Free 
Press’ upon Vienna’s walls, and the people in joy cheered the 
inveterate liars, for the people knew no falsehood.” To this 
land came hundreds of thousands of Germans who fled from 
the Prussian tyranny of 1848. One of them was Carl 
Schurz. He escaped from a fortress prison where he was 
daily expected to be called before a firing squad because he 
had fought for democratic institutions. He fled to France, 
but the France of Napoleon III would have none of him. 
Then he came to America, and fourteen years later he com- 
manded the Eleventh Army Corps on the battlefield of Get- 
tysburg. Here to escape oppression came hundreds of thousands 
of Irishmen, as to this port of Philadelphia in 1869 came 
the noble-hearted John Boyle O’Reiley. As a youth he with 
others had planned the liberation of Ireland. For this he had 
been sentenced at the age of twenty-three, to servitude for 
life in an Australian convict camp. He escaped and fled to 
the sea-shore and from there he struggled to reach a vessel on 
which floated the American flag. He was welcomed, he was 
shielded, and he was brought here, where he enriched our 
life and our literature. To America came hundreds of 
thousands of Jews to escape the cruel pogroms of Russia 
and the equally brutal persecutions of other lands. Toward 
the American Statue of Liberty millions of the oppressed in 
Europe are now looking as longingly as storm-beaten mariners 
look toward land-locked harbors. 

What other country has ever offered humanity such a 
haven? If I may enlarge upon an idea expressed by Henry 
Armitt Brown two-thirds of a century ago: This country has 
been a refuge for the oppressed of every race and clime. The 
victim of injustice in ancient times had no such shelter. He 
found refuge only when he reached the altar of some pagan 
god. These altars now are dust, the gods are gone, and the 
oracles speak no more. But our temple of refuge still stands. 
The blood of brave men cemented its foundations and a self- 
sacrificing people raised its walls. On its altar is the Consti- 
tution, whose protection never fails. No foe from without 
now threatens this Sanctuary of Freedom. Indifference is the 
only Tarpeia that can betray it and Jgnorance the only blind 
Samson that can pull it down. We should have in it the 
faith Paul had in “the temple not made with hands,” and if 
we are worthy of our inheritance we will preserve it as the 
home of a free people and the hope of a troubled world. 


By L. F. CHAPMAN, Superintendent, Florida State Prison, Raiford, Fla. 


Before Florida State Christian Endeavor Convention, 


Y O greater tragedy can come to a prisoner than to 
N escape. Few prisoners believe this, for the thought 
of escape is never absent from a prison. In the dead 

hours of the night, when the only sound in the cell-blocks 


is the foot-fall of the guard as he makes his rounds, men lie 
in their bunks and dream of escaping. In daylight hours, 





Municipal Auditorium, Tampa, Fla., Sept. 5, 1937 


when prisoners go their appointed rounds, always in factory 
and shop, in hospital and kitchen, the mentality is colored 
by the thought of escape. 

On holidays and on Sundays, many a whispered con- 
versation is breathed, the shining subject of which is that of 
escape. It is a perennial subject, a never-exhausted theme. 
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In many languages, by signs and the flicker of eyelids, the 
theme is carried into every nook and cranny of a prison. 

And men do escape. From the Florida prison they 
have made their ways. Prisoners have escaped from the death 
cell in Georgia and from the death cell in Sing Sing. From 
every State and Federal prison have men escaped with the 
exception of Alcatraz; I fancy that before many years pass 
it will be known that some one has escaped from that escape- 
proof prison. What men can devise, men can circumvent. 
There is no such thing as an escape-proof prison. 

Some years ago a young negro left the plow squad at the 
Florida prison about the middle of the morning, slipped into 
the woods and started for Jacksonville fifty miles away as 
fast as his strong young legs could carry him. The guards 
gave the alarm and presently the dogs were on the trail and 
in an hour or so, the fugitive was brought back to the prison 
in a truck. It happened that I was standing near the main 
gate as the truck drove up and I noted that the negro’s face 
was covered with a deep scowl, his lips stuck out and his 
eyes roving. “Look here, boy,” said I. “What are you up 
to this morning? Where do you think you’re going?” He 
didn’t so much as glance at me. Looking into the prison yard 
through the main gate he said: “Mr. Chapman, I’se a-goin’ 
in dar an’ kill me about fifty niggers!” “What’s the matter 
with those negroes in there?” I asked. “Dem niggers in 
dar,” he declared with much feeling “done tole me dat effen 
I put disinfect on my feet, dem dogs they couldn’t trail me. 
I never seen such a passel of liars in all my life as you got 
in dis chain gang!” 

Yes, men do escape. Some years ago we had a couple 
of old darkies who stayed in the older part of the prison. 
Bent and crippled, they were, using crutch and staff, shuffling 
back and forth across the yard. In bad weather the other 
convicts brought their meals from the dining room. Often 
when my eye fell on them, I asked myself what life could 
hold for such as they. Then one morning, when the weather 
was foggy, they slipped crutch and staff under the building, 
vaulted the fence when the guard was looking the other way 
and ran several miles before the guards overtook them. They 
came back laughing at the race—and have been doing a 
man’s work ever since. Often have I thought of the almost 
animal patience of two human beings who will hold them- 
selves in bent and crippled shapes for eighteen long months— 
waiting for the golden hour of escape. 

Men escape, it is true. But no greater tragedy awaits a 
prisoner than actually to escape. The reason lies in the fact 
that his record is written in the ledgers of the prison, in the 
court where the prisoner was convicted, in the state capital 
and the Federal Bureau in Washington. That record, writ- 
ten in the indestructible books of the government, cannot be 
cured by running. No man ever corrected his record by 
fleeing from it. 

One of my early recollections is that of riding with a 
rancher in west Texas when he found a cow stuck in the 
quicksands. His sudden exclamation was: “Do you suppose 
the time ever will come when the cattle on the Bar-X ranch 
will have sense enough to keep their feet out of the quick- 
sands?” Noting escapes, that thought often comes into my 
mind. “Will the time ever come when prisoners will iearn 
to keep their feet out uf the quicksands of escape—the quick- 
sands of death to all that is proper in the future years?” 

If you agree that a prisoner who flees from his record is 


taking his feet from the highway and placing them in the 
quicksands which mean death, then you will agree with me 
that any public which flees from its responsibilities is like- 
wise stepping into the quicksands which mean social death. 
The parallel is complete. 

Many are the responsibilities of the public when crime 
is under scrutiny. It is not my thought to mention all of 
these duties. But I would like to suggest four of them. 

First, the responsibility of correcting the typical Amer- 
ican habit of permitting individualism to run wild. Ego- 
tism is characteristic of every confirmed criminal. Little does 
he subscribe to the ancient golden truth that the meek shall 
inherit the earth. No humility is found in him. What he 
wants, he takes if he can. No regard whatever for the rights 
of others dominates his thoughts or actions. 

Now, individual initiative is greatly American. This I 
know. It has made America. Each man has had his chance— 
and gloriously true is it that a man born in a log cabin near 
the North Carolina line can become president of the Republic 
as did Old Hickory. Poverty has given way to riches time 


and again in American history in all decades. By individual 7 


initiative today men can rise from the humblest beginnings 


and by lack of it men can fall from the heights on which they — 
were born. No one can underestimate the depths to which © 


a man in America can fall as none can overestimate the 
heights to which he can rise. 























But this is not individualism which has gone wild. © 


Selfishness that overrides the wi!l of others to such a point — 


at which it will take wealth from a bank by force of arms © 


is individualism unbridled. That this must be curbed by 
the public is recognized by all who handle prisoners. No 
public can afford to slip the leash on the reckless will of 
greed and avarice. Often prisoners who find they cannot 
have their sweet will develop a sense of abuse. Because they 
are locked up, they feel that they have been wronged. Their 
whole outlook is that of men imposed upon. Such a puerile 
complaint reminds me of a—cockroach. I can imagine such 


eR ee a to a 


an expression on the part of a roach who peers out from © 
under the icebox when he notes the housewife scurrying © 


about with broom and mop, with oil and spray-gun. 
might say: “What’s this? I got a right to live here. This 
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wet icebox bottom is mine. Who’s so impudent as to try to © 


run me out?” No argument could convince him otherwise 
for he has the mind and heritage of a cockroach. Yet, the 
fact remains that any good housewife might have cock- 
roaches, but no good housewife would be willing to have 
them. 

If the nation does not get out the social mop and 
broom and insecticide and effectively cure the social roaches 
who set their wills selfishly against the rights of the whole, 
it is fleeing from its responsibility. The national feet are 
treading the quicksands. Criminal wilfulness must be curbed 
by the long slow process of public facing of the record. 

Crime after all is merely selfishness in action. It is the 
fruit of an egocentric flair. Individual initiative is a crown- 
ing virtue when it is devoted to the benefit of the whole 
order; when it becomes an endeavor for self only, it borders 
on crime. It is for this reason that an early philosopher could 
say that there is only a shade of difference between a criminal 
and an industrial despot—as there is only a shade of differ- 
ence between genius and insanity. But what a shade! Vast 
as a celestial shadow cast by a whirling planet—vast enough 
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to eclipse the sun and cover the earth. Selfishness must be 
turned outward to be wholesome; when it turns inward it 
becomes crime. 

Second, good health as a corrective measure is a public 
duty of the first magnitude. There is a connection between 
ill-health and crime. Sixty-five per cent of the men and 
women sent to the Florida prison have been or still are 
victims of communicable diseases. So general is this infec- 
tion, the prison physician goes on the theory that if a man 
is sent to prison he is suffering from social disease. The test 
is given every new inmate on arrival at the prison. Treat- 
ment is administered in all cases and medicines are secured in 
wholesale quantities. 

What an indictment! Does any one suppose that there 
is no connection between ill-health and crime? Behold the 
fact. Good health is a social duty, a contribution for the 
benefit of all. The public owes it to its own welfare to seek 
out the physically unfit—particularly those who by wilful 
misconduct have brought on themselves the vicious scourge 
that does not cure itself. 

Perhaps I can best illustrate this for you young people 
by mentioning the talk given a son by his father two years 
ago. The son had just graduated from the Florida State 
University. It happened that I was present when this proud 
father met his son. The cap and gown parade had just con- 
cluded its stately recessional. Said the father: “Son, you 
looked mighty fine and your mother and I are very proud of 
you. An honor student, I understand. Stood at the top for 
four years. Great work! You're good looking too, and 
healthy. i’m not surprised at your campus popularity. Guess 
you're pretty proud of yourself—and I don’t blame you. But 
I’m telling you, son, you don’t deserve as much credit as you 
think you do. You’re smart and well and good looking be- 
cause your father has been clean, son. And your mother, too. 
And the whole family on both sides. There’s no tainted 
blood in your veins, son. You're clean. And I charge you to 


' transmit that same cleanliness to your children when they 


come along later.” 

‘That father told the whole tale in such vivid and pride- 
ful fashion as the spring might speak to the flowers in the 
valley or the sunlight to the rich depths of the forest primeval. 
Strength comes from cleanliness. The heavens, the firma- 
ment and men alike declare the glory thereof. Now, the 
public cannot close its eyes safely to the threat of social ill- 
health. To do so is fleeing from a responsibility to its own 
future—is treading the quicksands. 

Thriftily the Florida prison, therefore, magnifies its hos- 
pital work. It is the conviction of the prison administration 
that part of the solution of the problem of crime lies that 
way. Sick men are social liabilities and no profit to the 
social order is gained by imprisoning sick men—and releas- 
ing them sick. Not all health insures against crime but ill- 
health encourages it. The public must recognize this fact 
and face the duty of enforcing good health as a public pro- 
tection. 

Thirdly, education must be provided as a safeguard 
against social wrongs. There is a connection between ignor- 
ance and crime. I am sure that education will not keep a 
man from crime, for many smart men go to prison. But ig- 
norance will not keep a man from crime either. Indeed it 
leads many a man to trouble for very lack of information. 
Seven per cent of the white men sent to the Florida prison 


are illiterates and sixty-one per cent have not passed the sixth 
grade. Does anyone think there’s no connection between ig- 
norance and crime? Look at that fact! 

Many a man in a blur of ignorance has rubbed his eyes 
and found himself behind prison bars—not knowing what 
the why’s and wherefore’s have been that put him there. A 
darky came to the office one day saying: “Mr. Chapman, I 
got to go home.” “Where’s home?” “Tampa.” “How much 
time do you have?” “One year.” “What was the charge?” 
“Well, Captain, dey sent me up fer marrying two women, 
but dey oughten’t to a done dat—I didn’t know it was agin 
de rules.” Ignorance! My opinion is that the darky told 
the truth—I think he didn’t know it was against the rules. 

The duty of educating the youth is keen and must not 
be confused with the high cost of public instruction. No 
taxes are better spent than those devoted to educational pur- 
poses. For the density of ignorance among prisoners is ap- 
palling. Little do they know of the heritage of government, 
of the meaning of present-day events, of the trend of the 
times. Lacking knowledge, the people perish. 

For instance, what greater ignorance is there than that 
displayed by a man who robs a bank? Or pulls a confidence 
game, or steals a car? Will education ever approve the will 
to ride roughshod over the rights of others? What sense is 
there in throwing one’s life away? For that matter, what 
sense is there in spending years behind prison walls? All 
crime is ignorance at work as it is selfishness at work, for 
selfishness is ignorance at its best. The duty of training the 
youth cannot be shifted nor denied. A public which sidesteps 
this duty is stepping into the quicksands—the sands of death 
to the social future. 

Fourthly, the gift of personality must not be withheld. 
Herein lies the essence of every crime and prison problem. 
It is noteworthy that few prisoners ever have known great 
men. Outstanding personalities have there been in every 
state, but few prisoners have known them. They have not 
been on the other end of the log when Mark Hopkins sat 
down. 

The dearth of personal influence accounts for many a 
prison career. If men now in prison had been privileged to 
know compelling influences in their youthful years, it is 
probable that they would not now be in prison. Men hardly 
can lift themselves by their own influences. Life feeds on 
life, and when better life is absent, life usually sterilizes 
itself. 

The youths of today playing in the gutters of city streets, . 
hitch-hiking down the highways, clustering in dives and hear- 
ing nothing but the argot of the lowest social strata, what is 
before them but prison gates? The influence of church, of 
school and of social gatherings is but the influence of the 
men and women who thus foregather. When that personal 
touch is administered only within the church, the school or 
the social circle, then the outer darkness swallows the un- 
bidden. 

Few powers can equal influential personalities and this 
expansion of benign personal influence must not be with- 
held from the masses. To do so is to step into the quicksands 
of social death. Does one doubt the power of personality? 
It flowers on all country sides. A Roosevelt has dignified the 
West, merely because he lived there for a time. Southerners 
journey to the little town of Lexington in Virginia to pay 
homage to the memories of great personalities, Lee and Jack- 








O. J. Arnold 


753 





son. The personal touch of the Galilean has shifted the 
world’s date lines, changed the boundaries of empires and 
toppled thrones. Personality? It can solve every social prob- 
lem—even that of crime. But what if the personal leaders 
circumscribe their arenas? 

A vast army of men in prison is the result. Upwards of 
three thousand now are handled by the Florida Prison divi- 
sion. Twice that many are imprisoned in Georgia. An equal 
number in Alabama. One hundred and thirty-five thousand 
there are in State prisons and more than one hundred and 
fifty thousand in State and Federal prisons. If to this number 
there be added those in jail awaiting trial, or serving jail 
sentences or awaiting appeals or transportation to prison, it 
will be seen that an army of more than half a million men 
and women are held behind steel bars in America today. 

An army of suffering men and women! This is an army 
greater than was under arms at any one time in the Civil 
War. It is greater than was under arms during the whole of 


the Spanish-American War. Probably it is an army greater 
than any engaged in any one battle in the World War. 

From every corner of the nation does this army draw its 
recruits. From Park Avenue in Jacksonville and from Park 
Avenue in New York. From Sunset Boulevard in Hollywood 
and the Lake Shore in Chicago. From the farms, from the 
coal mines, from the plains of Texas and the mountain slopes 
beyond the prairies. From the fishing villages and from uni- 
versities. From all points west as well as north, east and 
south. Trooping with stealthy or with pompous tread does 
this tragic hegira to prison continue. 

It cannot be ignored. It is a national problem which 
touches every home and business. If the public flees from the 
responsibility of facing this record, it is stepping lightly but 
fatally into the quicksands. If it be faced in manly fashion, 
it can at least be understood. That it will be faced by this 
young life of Florida I can have no doubt. That in the end 
the solution will be found, I would like to believe. 


America’s Prospect of True Security 


By O. J. ARNOLD, President, Northwestern National Life Insurance Company of Minneapolis 


At the 48th Annual Convention of the 
National Association of Life Underwriters, Denver, Colorado, August 26, 1937 


the daily lives of every man and woman in America. 

It would be a rank injustice to them if we were to 
consider it here in any shallow sense. It is something more 
than a current political question. It is something more than 
a catch phrase coined over night. It cannot be adroitly dis- 
posed of as a human problem by temporarily giving it a 
limited meaning. With the aims and purposes of old age 
pensions and the accumulation of unemployment funds no 
humane or sensible person can take issue. The Social Secur- 
ity Act will in time alleviate much hardship and suffering 
among our people. But that such a law has been passed is 
evidence that insecurity still exists for many of our people— 
evidence, if you will, that we still have with us death, dis- 
ease, social decay, ignorance, greed, and all the enemies of 
security man has faced since the dawn of history. 

To attain security against these forces man created 
society, set up governments, built churches, fostered the 
home, carried on trade and industry, fought and died. In 
the face of this record of man’s long struggle for security, 
it would take a greater fortitude than I can muster to as- 
sume that security has just now been finally won or that 
insecurity has been legislated out of existence. 

More than that, we are in grave danger if Social Secur- 
ity in its present limited sense has led our statesmen or our 
industrial leaders or the Amcrican public into the false be- 
lief that security for society has finally been won. As one of 
our leading thinkers put it in a recent statement, ““Too much 
thinking about security breeds insecurity.”! When we as 
individuals or as a nation are lulled into the comforting be- 
lief that security is ours, we shall inevitably relax the vigi- 
lance and the industry upon which all our security is built. 


S OCIAL SECURITY is a subject which touches deeply 
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A secure people must be a productive people, a saving people, 
a wise people, and a strong people. Security can only be 
harmed, therefore, if any portion of our people are led to 
relax their efforts through the belief that our society can 
provide security for them, rather than through them. Only 
through the advancing forces of wealth, of human welfare, 
of plenty, of education, and of science can insecurity and its 
causes b- destroyed. Only a militant society can hold inse- 
curity in check. 

It will never be held in check by the man who looks 
upon security and says, “This is good; we shall see that a 
little of it is given away to those who have not acquired it.” 
Nor will it be held in check by the man, who, having achieved 
a measure of security, rests complacent in his accomplish- 
ment and says, “I am secure; therefore all is well.” Nor will 
it be held in check by the man who loudly proclaims that 
security is the birthright of all and glibly demands it be given 
to all without knowing where it shall come from or who shall 
create it. Security can only be the product of creative effort, 
and there is no worse folly than the folly of assuming that 
our people shall always exert an abundance of creative effort, 
while we consume our energies by squabbling over who shall 
have the spoils and how they shall be divided. 

To put it another way, the struggle to make society se- 
cure is a struggle to banish poverty and human misery; not 
merely to alleviate them. 

The world has had long experience with the false doc- 
trine that men and women can be made happy and content, 
even though poverty and hardship dwell among them. 

Rulers may arrogate to themselves trusteeship over the 
wealth and income of a nation, with the promise of security 
written into their contract with the people. They may imple- 
ment their trusteeship with taxation, confiscation and con- 
quest. But all the wealth of plunder and of might that can be 
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taxed or conquered by any form of government or any group 
of rulers has never been able, by the greatest of ingenuity or 
the wisest ministration of charity, to destroy poverty or bring 
to the people the security promised them. 

Yet for centuries men endured these compromises with 
their rulers and with hardship in the vain hope of gaining 
security. And rhen stimulated by the discovery of new lands 
and a great mental awakening of mankind, the long sup- 
pressed desire for freedom and security for all was given 
sudden release. So powerful was this awakening in the spirits 
of men that they broke the ties of authority which had 
bound them for centuries and turned their backs on their 
homelands in England and France and Holland to venture 
forth tc a new world. So great was their yearning for free- 
dom and security that they were willing to gamble their 
meager fortunes and even their lives in the almost desperate 
hope that freedom and security could be carved from a for- 
bidding wilderness. To recount here their early struggles 
which culminated in the American Revolution is unnecessary. 
You knew them well. Suffice it to say that to them America 
owes a great debt, for it was they who first had the courage 
to challenge the right of poverty to exist, and it was they who 
first rejected the sordid bargain men had made for centuries 
when they gave their freedom for the right to a bare existence. 

It is just 161 years ago, a memorable year, when two 
great principles were enunciated which changed the entire 
course of man’s struggle for security. In that year Thomas 
Jefferson and his colleagues wrote the Declaration of Inde- 
pendence and declared to the world that all men are created 
equal and are endowed with the rights of life, liberty, and 
the pursuit of happiness. And in the same year Adam Smith, 
with devastating logic, declared that the security and strength 
of a nation rest mot upon the strength and wealth of its 
leaders but upon the strength and wealth of all of its people. 

Here on the shores of America these principles took 
root. All compromise ended. Here men could be both free 
and secure. They would forge their own security and trust 
no longer to kings and lords and masters who promised se- 
curity but provided only poverty. “Those who labor produce 
our wealth; not those who rule’, Adam Smith had said. And 
in America men would labor for themselves, driven by the 
greatest impelling force man has ever known—the knowledge 
that: “As ye sow, so shall ye reap.” 

It is not an easy task for men to start on a new course. 
For nearly a hundred years after the Constitution was 
adopted, this land was being settled and woven into the con- 
nected pattern of a nation. But not until sectional strife 
had reached its peak and brother had turned against brother 
in civil war; not until another surge of hardship and priva- 
tion had shaken this new land to its foundations in the post- 
war panic of 1873 to 1879—not until after these events did 
this nation emerge a strong nation of free men united to do 
battle for the security of its people. 

Let us see how the battle fared—whether indeed free 
men could create security for themselves and drive out pov- 
erty and insecurity. 

In the fifty years that followed the recovery of 1879— 
the fifty years ending with 1929—the population of our 
country a little more than doubled. It is well to keep that 
fact in mind as we review the growth of wealth and welfare 
in the same period. 

At the end of this fifty-year period the total national 









wealth was nine times that at the beginning of the period. 
The average annual income of the nation for the last five 
years of the period was nearly ten times that of the first five 
years. The national wage bill was 1314 times as great. The 
annual wage of the individual worker was 414 times as great, 
and his real wage on the basis of a fixed dollar, 3 times as 
great. While our farm acreage had not quite doubled, it was 
3% times as valuable, and the income from our farm prod- 
ucts multiplied 8 times. Railroad mileage multiplied almost 
3 times and the ton miles of freight carried multiplied over 
5 times. Industrial power output increased over 14 times. 

Before ten years had elapsed in this astounding period, 
the value of the industrial output of the United States was 
greater than that of any nation on the face of the earth. 

At the end of this period the United States occupied 
but six per cent of the area of the world and its people com- 
prised only seven per cent of the world’s population. Yet 
that seven per cent of the world’s population owned 45 per 
cent of the world’s wealth. It produced 36 per cent of the 
world’s water power, 60 per cent of the world’s petroleum, 
48 per cent of the world’s copper, 33 per cent of the world’s 
coal, 47 per cent of the world’s steel, 25 per cent of the 
world’s sugar, 58 per cent of the world’s corn, and 56 per 
cent of the world’s cotton. With its tremendous income, this 
small seven per cent of the world’s population could purchase 
freely of the products it did not produce. They bought and 
consumed 50 per cent of the world’s rubber, 50 per cent of 
its coffee, and 75 per cent of its silk, to name only three. 

These are staggering figures. But we may well ask the 
question: “What of the welfare of men?” Was this simply 
a sterile wealth locked behind bars? Was it the wealth of 
a privileged few who let dribble through their fingers a pit- 
tance for charity and mercy in order that they might make 
easier and less threatening the suffering of the poor? Was 
it a wealth which merely supported the ancient compromise 
with poverty by here and there relieving the distress of the 
insecure? Or was it a dynamic wealth, fighting its way into 
the by-ways and eddies where poverty breeds and destroying 
poverty at its source? When we look at the facts, I believe 
you will agree that never in the history of the world have 
we seen a more militant wealth. Never was wealth less con- 
tent to compromise with poverty. Never was a wealth better 
used to create social security. And as I relate to you a brief 
picture of those fifty years, I would call to your attention 
especially the tremendous expansion of old agencies and the 
rapid multiplying of new agencies for translating wealth into 
social well-being. It was a new spirit that governed those 
fifty years—the spirit of prevention and destruction of pov- 
erty at its source. The old concept of charity to alleviate 
suffering became a new concept of philanthropy, through 
which at first millions and then billions of dollars were 
poured direct from the coffers of industry into the warfare 
against poverty and its causes. Before this changing spirit of 
the times, the forces of insecurity fell into steady retreat. 

Let us look at just a few of the advances made in this 
period by the forces of security: 

Drudgery and privation have always been found with 
poverty. In the battle against drudgery, mankind found its 
greatest weapon in science. Spurred on by the insistent de- 
mands of industry for more devices which men could use to 
dispel hardship, invention became an organized activity in- 
stead of an occasional accident of scattered genius. In 1876 
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Edison established with his own earnings the first laboratory 
of invention. At the end of this period, there were more than 
1,600 industrial commercial research laboratories employing 
some 35,000 workers and spending in excess of 200 million 
dollars annually. 

Within the home, everything from the electric light and 
the vacuum cleaner to the lowly tin can contributed its share 
to lengthening the hours of leisure and self-improvement. 
Not content to make work easier, science and industry re- 
moved completely from the home a myriad of tasks such as 
candle-making, soap-making, spinning, weaving and garment 
making. 

Outside the home in factory and field, inventions went 
even further to lighten the burden of workers. The reaper, 
the thresher, and a host of new devices cut untold hours of 
work from the daily lives of the farmer and his whole family. 
In manufacturing, machine after machine was designed and 
built to make hard work into easy work. Hours of labor in 
industry were cut more than 30 per cent. The old doctrine 
of hard labor and travail as the lot of the masses of men 
gave way to a new doctrine that hard labor is for machines 
and net for men. 

These same machines multiplied the productive power 
of labor until more and more goods, more cheaply produced 
were available to dispel privation. Andrew Carnegie has 
aptly described this miracle of science and industry in this 
fashion: 

“Two pounds of ironstone mined upon Lake Superior 
and transported nine hundred miles to Pittsburgh; one pound 
and one-half of coal, mined and manufactured into coke, and 
transported to Pittsburgh; one-half pound of lime, mined and 
transported to Pittsburgh; a small amount of manganese ore 
mined in Virginia and brought to Pittsburgh—and these four 
pounds of materials are manufactured into one pound of 
steel, for which the consumer pays one cent.” 

And so with new leisure and new plenty we became a 
nation able to spend from 10 to 12 billion dollars on recrea- 
tion every year; a nation with 20 million radios; a nation 
owning 58 per cent of all the world’s telephones and 76 per 
cent of all the world’s automobiles—25 million of them; 
ample for every one of our 120 million inhabitants to take 
a ride on wheels at one time. 

Increasing plenty also brought priceless aids to the at- 
tack on other great enemies of security—disease, disablement, 
and death. Better housing, better refrigeration, and better 
sanitation were brought to farm and city homes. Medica! 
science attacked scourge and disease. Yellow fever was ob- 
literated. The death rate from typhoid fever dropped from 
36 persons to 5 persons per 100,000; diphtheria deaths 
dropped from 44 to 5. Smallpox all but disappeared ; malaria 
and hookworm lost their hold in the South. The death rate 
of children under five years dropped from 44 per cent to 14 
per cent of the deaths occurring in our population, and the 
span of life was increased from 40 years to nearly 60 years. 

Prevention and early detection of disease became a 
standard part of community life. At the end of the period a 
survey of 500 school systems showed that more than 80 per 
cent were giving instruction in health and hygiene, and a 
survey of 500 industrial establishments revealed that they 
employed 1,394 physicians and surgeons and 1,700 dentists, 
nurses and assistants. The health and well-being of workers 
in industry came to be looked upon as a business asset and 
not as a charitable enterprise. 








































In the latter third of the period the organized move- 
ment for safety in industry got under way. The death rate 
from industrial accidents at the end of the period had been 
cut over 50 per cent with a saving of 270,000 lives. The re- 
duction in purely disabling accidents in the same period was 
61 per cent—resulting in the prevention of 27 million serious 
injuries. 

Against the disablement of old age and unemployment, 
voluntary pension plans had multiplied many times over and 
endowment policies had increased over 5,000 per cent. Re- 
markable though it may seem to many of us, the proportion 
of our total population who were gainfully employed had 
increased almost 15 per cent. The proportion of our popula- 
tion living as paupers in almshouses dropped almost 50 per 
cent, and the number of aged dependents living with rela- 
tives dropped 42 per cent. 

Fighting on another front was an army of scientific 
workers in many institutions new and old. In.those fifty 
years the number of hospitals in the country multiplied 33 
times and the available beds 28 times. By the end of the 
period the total capitalization of private hospitals exceeded 
that of all but four of our great manufacturing industries. 
The 100 free clinics at the start of the period multiplied 60 
times and were handling 30 million visits a year by the end 
of the period. Add to these the work of the Red Cross, the 
Visiting Nurses, the Anti-Tuberculosis Society, hundreds of 
prenatal and child health clinics, and the work of agencies 
dealing with crippled children throughout the land. And 
when you have reviewed all these you have just begun to 
grasp the magnitude of the fight on disease, disablement, and 
death. 

Moral and social decay were other enemies sought out 
for conquest. Armed with new wealth growing faster than 
the nation’s wealth, the churches added to precept the work 
of prevention and of rehabilitation of society’s wreckage. 
The church school and recreation center, the young peoples 
society, the Girl Scouts, the Boy Scouts, the Y. M. C. A., 
the Y. W. C. A., the Knights of Columbus, and the Young 
Men’s Hebrew Association—all were religious or semi- 
religious institutions seeking after the moral welfare of the 
community. For the most part they worked with the youth 
of the nation, seeking to build firmly in the years when moral 
and social habits are formed. Scarcely one of these great 
activities was in existence at the start of these fifty years. 
At the end of the period six millions of American youth were 
regularly enlisted and active in them. 

Meanwhile, secular organizations were arising to go to 
the aid of the church. At the start of the period the social 
agency was almost unknown. At the end of the period seven 
hundred child guidance clinics were dealing with the problem 
of the family and the child. Community centers, gymnasiums, 
playgrounds, adult education groups, boys’ clubs, and literally 
hundreds of other social agencies—unheard of in Lincoln’s 
time—had spread throughout the land. 

At the start of the period social workers were limited 
to a few public servants in penal institutions. At the end 
of the period there were over 80,000 paid professional social 
workers in America—trained in the constructive job of social 
upbuilding. 

And what of the fight against ignorance? How did it 
fare? Up until the very end of this period, education for the 
masses of people in other countries was a limited education 
“fitted to the needs of a subservient class.” But in America 
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the principle of elementary education for all had been estab- 
lished at the start of the period. At that time 65 per cent 
of our children between the ages of 5 and 17 were attending 
our public schools. Fifty years later more than 80 per cent 
were in attendance. The greater part of this 25 per cent 
gain came in the high school ages. The number of public 
high schools multiplied almost nine times and their enroll- 
ment 27 times. University enrollment multiplied seven 
times. In our public school system the annual pay per teacher 
multiplied seven times and our annual outlay per student 
multiplied eleven and a half times. 

The end result of this great advance was a steady de- 
cline in the rate of illiteracy. Education was equipping the 
masses for a useful life of well-being. Science replaced the 
classics as the dominant note in our schools and, largely in 
the last 15 years of the period, vocational education sprang 
from nothing to an enrollment of nearly a million students, 
tutored by some 25,000 teachers. 

Greed has always been an enemy of security because it 
preys upon the savings of men. Yet in these fifty years of 
progress, the number of individual savings depositors in the 
United States multiplied twenty-two and a half times and 
their total savings multiplied 34 times. At no time in the 
history of the world had any nation or group of people ac- 
cumulated so great a store of plenty against times of ad- 
versity. 

But greed preys not only on the savings of men; it also 
preys upon families of limited means. The usurer, the loan 
shark, and the salary buyer had for many years exacted a 
heavy toll from these unfortunate people. An impartial study 
of this situation by the great philanthropic foundations brought 
about the enactment of enlightened and sane laws governing 
the making of small loans—laws which many of the great 
loan organizations had long wanted in order to stamp out 
the greedy loan shark. Largely as the result of the house- 
cleaning stimulated by these philanthropic agencies, the small 
loan field invited men of undoubted integrity and social re- 
sponsibility who would not have risked their financial and 
moral reputations in the filth of the usurer’s market. 

Finally, the greed of men had forced unfortunate chil- 
dren to work at miserly wages for long hours, ever since the 
industrial revolution early in the 19th century. At the start 
of the period of which we have been speaking, one out of 
five children between the ages of 10 and 15 was gainfully 
employed, for the most part under deplorable conditions. 
At the end of the period only one out of 25 was employed. 
Yet no federal law against child labor had been written, and 
this reduction of child labor must in large part be credited 
to advancing industry. 

In recounting the victories won over the forces of in- 
security, I would not close your eyes to the defeats. There 
was much yet to be done. But we in America today need 
a true understanding of the forces which have in so short 
a time builded our great nation. We need a clear-sighted 
vision of the upward path along which these forces brought 
a great people closer and closer to social security. Indeed, 
he who fails to see that path clearly is blind to America’s 
future; for it is upward and forward on that same path 
that America is moving today and will move with acceler- 
ated pace in years to come. 

But in surveying our progress thus far, I want more 
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than anything else to bring to you the central impelling ideal 
which brought about these results in wealth and welfare. 
America made men free in order that they should not be 
bound by birth to a life of hardship and poverty. America 
fostered agriculture and industry in order that men’s creative 
effort might produce the plenty through which hardship is 
dispelled. America believed that the wealth and security of a 
nation rests upon the creative effort of all of its people. 

And so America refused to accept the thought that there 
should ever be in this land a permanent or fixed poverty 
class. Our history has been the history of encouragement for 
all our people who would escape poverty, and there is no 
more striking page in history than that which recounts the 
thousands and millions of Americans who have struggled 
from poverty to security. As William Allen White has stated 
it:! “The classes and titles we have had are not hereditary 
classes and titles. Classes in America have persisted but in- 
dividuals rise and fall into and out of the classes with whole- 
some alacrity. The poor are always with us. But not the 
same people are poor today nor are the sons and daughters 
of the poor those who were poor yesterday. And similarly 
the rich have their reverses. There is something authentic 
in the boast that we make the circle from shirt sleeves to 
swallow tails and back again in three generations. ... Only 
here have the poor failed to crystallize into a conscious class.” 

America has had poverty, to be sure. But against the 
specter of a fixed poverty for any portion of its people Amer- 
ica created the many new weapons which warred so success- 
fully on drudgery, disease, disablement, premature death, 
social and moral decay, ignorance, greed, and all the rest. 
And it was to fight this specter that America seized upon, 
refined, and brought to millions of its people life insurance— 
man’s greatest single social invention for protecting and mak- 
ing secure a people. 

Other inventions have lifted drudgery from the backs 
of men and lessened privation. But in all our history no 
single invention of science has accomplished more than life 
insurance in striking at the roots of poverty. 

In the fifty years we have been reviewing, the amount 
of life insurance in force in our country multiplied 64 times 
and the number of individual life insurance policies multi- 
plied 131 times. From the device of a few, it grew to be 
the device of the many, until at the end of the period 65 mil- 
lion individual Americans owned life insurance. 

In those fifty years life insurance stepped in where death 
had laid men low and wiped out almost 10 billions of eco- 
nomic loss with immeasurable saving of human misery. In 
that same period life insurance paid back 12 billions of sav- 
ings to living persons—to assist the aged, the disabled, the 
distressed and the victims of adversity. 

In all, in those fifty years, the life insurance companies 
hurled almost 22 billions of dollars into the teeth of poverty 
——an amount which would have paid eight times over the 
annual salaries and wages of all the workers engaged in in- 
dustry at the start of the period. 

Life insurance, moreover, was ideally suited to the new 
doctrine of this period, which held that poverty should be 
destroyed at its source. Thousands of medical examiners 
preached better health, gave literally millions of free health 
examinations and dispensed sound medical advice. Life in- 
surance publicity departments sought to plant the seeds of 
preventive care and avoidance of accidents and illness. The 
actuaries recorded the gains and losses, and calied the turn 
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of battle to advancing medical science in its fight against 
disease and premature death. 

The financial men, true to their trust, built a substan- 
tial barrier between the hard-earned wealth of the people 
and the forces of greed that prey upon their savings. Pre- 
mium payments during this period multiplied nearly six times 
as fast as the national income, while payments to policy- 
holders in the last year were 37 times as great as payments 
in the first year of the period. A little over 400 millions of 
assets at the start of the period multiplied 39 times to reach 
the huge total of 17% billions of dollars. These life insur- 
ance savings increased many times faster than our popula- 
tion or our wealth or our manufactures or our agriculture. 
Such is the rebuke of the American people to those critics 
of life insurance who say that insurance and savings should 
not go hand in hand. 

Through this union of insurance and savings, America’s 
millions of policyholders came to hold a vast stake in Amer- 
ican industry. At the end of the period they owned 25 per 
cent of the obligations of the railroads outstanding in the 
hands of the public, 18 per cent of all the obligations of our 
public utilities, more than 15 per cent of our farm mortgages, 
and more than 15 per cent of our non-farm mortgages. Such 
was the financial record of life insurance. 

It would be a far more pleasant, if not a realistic picture 
for us to face today, if we might stop here at the end of 
these fifty years of progress of the American ideal. But fresh 
in the memory of all of us is our descent into economic de- 
pression, devastating retribution for the frenzy of world 
speculation that had its beginnings in the destruction of hun- 
dreds of billions of material and human wealth during the 
World War. 

Swift on the heels of economic depression, poverty and 
privation returned to a large number of our people. Security 
became once more a live issue, even though a scant ten years 
ago a great political campaign was being waged on the prom- 
ise of “Lasting Prosperity for All.” 

As in every such crisis, old substitutes for security were 
brought out under new guises. The lunatic fringe on either 
side sought to make capital out of men’s confusion. Dis- 
illusioned peoples all over the world were easily led off into 
by-paths. And so it is today, after seven years of depression 
and slow recovery, that we find insecurity still abroad and 
civilization still faltering, still seeing the path ahead but 
faintly and still facing a great crisis in the progress of se- 
curity for society. 

But you who are daily workers in the task of building 
security for society—let me put to you these proposals: 

There are those who now say we shall have a perma- 
nent and increasing poverty-stricken class in America which 
must be supported by our government. When we look back 
upon the fight against poverty, can we consider this proposal 
as anything but an invitation to surrender? 

There are those who believe Communism and Fascism 
and other forms of dictatorship are the ultimate solution of 
our se. urity. Can we with sanity return to the belief that 
monarchs, dictators ov any other ruling class can give security 
to our people as a gift? 

There are those wl.o would tell us that the way to se- 
curity for our people lies in permanently restricting their 
productive effort. Can we look upon the advance of plenty 
and the retreat of privation and believe that this is the path 
to security? Can we believe that restriction of our produc- 


tive power and our wealth is the answer as long as any large 
proportion of our population still is living on a bare sub- 
sistence level ? 

There are those who would tell us that we have ex- 
hausted all the possibilities in the American ideal and that 
we must seek a new course. But can we agree with this con- 
tention when 86 per cent of the heads of families on relief 
have only a common school education or less, when 40 per 
cent of the unemployable heads of families are widows with 
children to care for, and when the incidence of sickness 
among families on relief is 40 per cent higher than that of 
non-relief families? 

Finally, let me ask you—What is the course we must 
take in the name of a humane and a civilized people? Can 
we turn back to compromise? Can we rest content with a 
level of well-being which merely tides over a large propor- 
tion of our population from one day’s misery to the next? 
Abraham Lincoln said: “This government capnot: endure 
permanently half slave and half free.”” Does not that warn- 
ing apply equally to those who say we must have an America 
that is part secure and part insecure? 

I believe that every thinking man will quickly see the 
fallacy in each of these proposals. The simple fact is that 
none of them recognizes what all history has proved again 
and again—that a productive, a vigorous, and a creative 
people, working in and through such institutions as they may 
inspire, afford the only promise of a true security. To assume 
that security can be a gift to a people who are not in them- 
selves vigorously productive and creative is to assume the 
impossible. Government should encourage these creative 
forces at all times; for that purpose democratic government 
exists. Government, moreover, can and should be a vital 
power in solidifying such gains as prove sound and enlight- 
ening, bringing into line the laggards and the unsocia! fringe 
which would violate society for individual ends. But the 
task of gaining security is far too great for government to 
assume alone. For true progress and eventual victory in this 
age-long battle for security, we must look to a vigorous so- 
ciety in which every agency is everlastingly seeking to en- 
hance the security of its people. 

Because I know these convictions lie deep within the 
American consciousness, I know what will be the ultimate 
answer of the American People to any alternate proposals. 
The depression has brought home to us the knowledge that 
there is much to be done before we can attain true security ; 
but on the other hand, it has in hundreds of ways confirmed 
for us in America the path our founders chose for gaining 
security. Setting aside for a moment all that government, 
our social institutions, and business generally have accom- 
plished in the years of depression, the record of life insurance 
alone will justify the American way to security. 

No matter what the underlying causes of depression 
may be, the central fact of depression is that the nation’s 
ability to produce and its ability to consume are thrown 
widely out of balance. The task of bringing them into bal- 
ance once more is the task of recovery. In such a situation 
it must be apparent that every dollar of savings of the public 
which has been preserved and made available for consuming 
power is a dollar that fights depression and promotes recov- 
ery. Such were the 16 billions of dollars (not including 
policy loans) that flowed back into the hands of policyholders 
and their families during the first six years of the depression. 
Life insurance “primed the pump” of recovery in those 
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six years by dipping into the savings of the past. Yet, at the 
end of those six years, the savings of the American people 
represented by assets of life insurance companies had actually 
increased 534 billion dollars. That is one of the remarkable 
facts of our time. To put it another way, life insurance 
“primed the pump” with 16 billions and meanwhile increased 
its savings fund by 33 per cent. In that same period, relief 
and work-relief agencies of the government primed the pump 
with a little over 5 billions—and by just that staggering 
amount added to the increasing mortgage being fastened on 
our nation’s future. The economy of life insurance is the 
economy of ‘“‘pay as you go.” And can anyone deny that “pay 
as you go” is the only economy of true security? 

Qut of those 16 billions of dollars, 5% billions were 
marshalled into the battle against the inroads of death. Al- 
most 11 billions were paid to living policyholders to be used 
in the fight on sickness, want, privation, and hardship. These 
vast payments to policyholders and their families were simply 
the normal functioning of life insurance. In those six years 
life insurance paid out almost as much to meet the crisis as 
it had paid out in 20 preceding years of comparative pros- 
perity. And every one of those 16 billions of dollars was a 
contract dollar, depreciated not one whit but doing double 
duty in an era of falling prices. 


That is the dollar picture—the money picture if you 
will. But this dollar picture is only a small fraction of the 
evidence. It is in the realm of morale, of character, and of 
moral fiber that these dollars translate themselves into sound 
public welfare and human well-being. I question whether a 
wholesome feeling of well-being can come to the man who 
must live for today by borrowing from the nation’s future. 
Certainly the moral softening that takes place under those 
circumstances is far removed from the spirit, the character 
and the well-being of the man who has builded his own se- 
curity. His is the stalwart type of character our nation must 
build if we are to have a strong and a secure society. 

These results of life insurance in dollars, and in spiritual 
values, are far too great and too significant to be passed by 
lightly. —They point to no compromise with poverty in Amer- 
ica, no policy of restriction, no admission of defeat. It would 
bé foolhardy if we were to plot America’s future only on 
the failures and the shortcomings of our society revealed by 
the depression. Sanity demands that our future path be 
plotted upon those elements in our society which have proved 
successful and worthwhile. And to all but those who would 
shut their eyes to such facts, America’s past and America’s 
present point unerringly to our future—a future such as no 
nation has ever known, a future of true security. 


The Business Outlook 


BULL MARKET NOT OVER, BUT... ! 
_ By ROGER W. BABSON, Financial Forecaster 
Before Boston Chamber of Commerce, September 14, 1937 





SOME CROSSCURRENTS OF TODAY 


UNFAVORABLE CURRENTS 

1. Narrowing profits must be expected when selling 
prices no longer can keep pace with mounting costs. Ratio 
of net profits to sales is probably in a downward spiral. 

2. Federal budget problems seem to defy solution. De- 
spite onerous taxes, Government takings still fall short. Any 
economy step crushes the toes of politicians. 

3. Peaks are already sighted in certain directions. Low- 
coupon bonds appear to have reached a top. Highs in earn- 
ings in some lines seem at hand. 

4. Labor’s violent demands, combined with the new 
Hour-Wage bill, validation of Social Security, and other 
threats do not inspire confidence. 

5. Character is in danger of being swept downstream by 
unwarranted speculative crazes. Prosperity in the long run 
does not survive a collapse of character. 


FAVORABLE CURRENTS 

1. More money to spend (by wage-workers, salaried 
people, farmers, stockholders and other groups) should boost 
business to new high levels. 

2. Prosperity area on the Babson-chart is just starting 
to take shape, altho Normal was crossed several months 
ago. Further business expansion is indicated. 

3. Credit inflation is still on the cards, altho tempo- 
rarily “talked down” by Washington. Despite slight mark- 
ups in rates, credit is still plentiful. 

4. War preparations today thruout the world have 
reached bigger volume than ever before in peace time history. 
Delivery is still the chief consideration. 

5. Capital goods have only started full activity with 
a real building boom still to come. Recent recessions in 
many commodities are bringing costs more into line. 





next year or two at least, the favorable factors far 
outweigh the unfavorable factors. 

General Business is bound to be better this Fall than 

last Fall. With our tremendous crops nothing can stop it. 


A CAREFUL study of the above shows that for the 





Farmers, wage-workers and stockholders will all have more 
money to spend. I am forecasting no boom; but I do promise 
business improven.ent. 

When the Federal Reserve Board and other Administra- 
tion agencies give business a crack, as they did this Spring, 
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they really prolong the current period of prosperity. You 
can retard the flow of water by a dam; but this does not 
destroy the water! The same principle applies to prosperity. 


High Grade Bonds have seen their peak. Most second 
grade bonds are selling for all they are worth. We are in 
a gradually declining bond market. In order for new issues 
to hold up in price, they must be convertible, or non-callable, 
or non-taxable. People who are now buying certain new non- 
convertible low-rate issues are crazy. 

Money rates will gradually straighten. Bankers will 
find themselves just as wrong in their today’s forecast of 
money rates as they were some years ago when money rates 
were abnormally high. The price of money, like everything 
else, always has gone up and down,—never remaining stable. 
The Laws of Action and Reaction are far more reliable than 
the laws of Congress. 


As to Stocks, I am still bullish for the next few months. 
Certain stocks are bound to sell much higher. If the coun- 
try enters a period of real inflation, the bull market has only 
just started. Although the present technical reaction may not 
have yet run its full course, it is very dangerous to go short 
of stocks today. 

After saying the above, let me say something else which 
may seem inconsistent. It is this: Although I am a bull, I 
do not understand why any sane investor will buy individual 
stocks today on the big board at quoted prices, when, by buy- 
ing the stocks of certain investment trusts, he can get the 
same stocks for 20% less! Another thing: Do not look 
merely at statistics. Read the death notices. When rich men 
die, stocks of companies which they have built up almost 
invariably decline. 

W hat about Politics and Labor? Well, I am optimistic 
on these factors. Congress is at last no longer an echo board. 
The New Deal is at last being questioned by the Democrats 
themselves. My father had a motto: “Let no one beat you 
in waiting.” Remember it! Right always wins in the end. 
Conservative Democrats are again coming to their senses, 
while radical Republicans are cutting their throats. Even the 
President has decided to give up quack remedies; but has 
decided to let us make as much as we can and then take it 
away in taxes. 

As for Labor Troubles, Lewis has been enjoying a 
bull labor market. He may quit in time; but the chances 
are he will overstay his bull labor market in 1937 as many 
of you overstayed the bull stock market in 1929. It is foolish 
to buck the tides. Just be patient until the tide turns. In 
the meantime, buy more labor-saving machinery. Collective 
bargaining is here to stay, but not long labor contracts. 

Prices of Most Commodities will be higher next year 
than they are today; but the spread may be less. It is costing 
too much to move goods. It would be better for all con- 
cerned if some of the money now spent on advertising and 
selling were used to increase wages and dividends. Mass 
production must, be met by mass consumption. This requires 
lower sales costs. 

To help small manufacturers and retailers to meet this 
situation, the Babson Organization is opening this month 
TRAINING SCHOOLS FOR BUYERS in Worcester, 
Springfield, Hartford, Salem and Portland. These Schools 
wil! train Junior Purchasing Agents to buy by specifications 
and tests rather than by trade names. Advertising has its 


































































place; but it can easily become a hindrance to trade. In- 
creased employment and profits require lower selling costs. 

Do not say there will be a boom in the Auto Industry 
and in the Building Industry. Say that one or the other will 
boom. People have not the money to both buy automobiles 
and build houses. This is why the building boom lags today. 
My hunch is, however, that before long people will see that 
a home and kids is a better investment than a car and gas. 
But before that time comes, sell your motor stocks. 

Motor car builders will also be obliged to compete 
with other new industries now in the cradle. I have in mind: 


Air Conditioning Plastics 

Artificial Cotton and Wool Prefabricated Houses 
from Cellulose Steep-flight Aircraft 

Synthetic Rubber 


Television 


Automobile Trailers 
Electric Eyes 

Gasoline from Coal 
Mechanical Cotton Picker 


Tray Agriculture 
Wired Photos 


Some of you are worrying about Communism, Socialism 
and other “isms.” People are entitled to equal opportunities 
and they will get them. People are entitled to equal rewards 
and such talk is nonsense. Gradually a social revolution will 
come about. It, however, will be caused by scientists in 
laboratories,—not by radicals in Congress. A discovery for 
the transmutation of metals, or for the harnessing of the 
atom, or for killing by an electric ray would change civiliza- 
tion over-night. 

Perhaps the most likely radical invention would be 
making it possible for any farmer, manufacturer or home 
owner to erect a “lightning rod” and pull from the air all 
the electricity which he could use. We have discovered how 
to get power directly from our rivers and how to get coal or 
oil directly from the ground, but we have not yet discovered 
how to get electricity directly from the air. Altho we 
know it is there, we are still manufacturing and distributing 
it in an expensive and roundabout way. We do not manu- 
facture coal or manufacture water. Why do we manufacture 
electricity ? 


Inflation? Certainly a talk on the Business Outlook 
would be incomplete without a reference to Inflation. Not- 
withstanding the violent denials at Washington, inflation is 
steadily creeping upon us. To a large extent its harmful 
effects have been thus far offset by labor saving machinery 
and by the speeding up of production. This, however, has 
retarded employment. Therefore, inflation is largely respon- 
sible for our unemployment situation today. 

What of the future? No one knows. I say that the 
chances are six to four that we are headed toward a 20¢ 
dollar. How else will our huge personal corporation and 
public debts be paid? Inflation or repudiation seems very 
possible. Remember that the total world income will not 
pay 2% on the total capital invested. The laws of mathe- 
matics cannot be set aside by a Supreme Court even if made 
up entirely of Blacks! 


Conclusion. Of course, I fear that some time a day of 
reckoning is coming. Controlling crops, managing money, 
legislating wages, hours or prices, or giving relief will not 
eliminate selfishness, the root of our economic and social 
troubles. Some year the instalment debts of Main Street 









































ae 


sR ee RN RR 


68 














760 


Vital Speeches of the Day 





and the Federal debts of Pennsylvania Avenue will become 
due when there will be no money to pay them. The vicious 
new tax on undistributed earnings, if continued, can make the 
next depression worse than the last. But that is in the future. 

Friends, the only hope for this old world lies in making 
an honest attempt to try Christianity. We talk and preach 


about it, but we have never tried it. Selfishness can be 
tempered only by changing the hearts of men,—by being 
“born again.” Legislation is fruitless, war is useless and even 
education seems to be largely a veneer. This is why the 
Church interests me so greatly. The future of America rests 
in the hands of you parents, ministers, priests and Rabbis. 


Reciprocity and World Peace 


By CORDELL HULL, Secretary of State 
Before Conference on Distribution, Boston, Mass., Sept. 20, 1937 


discussion than before this ‘group of men, who as 

scientists or as practical men of affairs, are intimately 
concerned with the problem of distribution. 

The broad unsolved economic problem of distribution is 
how actually to find customers to enable the machinery of 
production to operate continuously and fully, economically 
and profitably. 

Our modern civilization definitely has within its grasp 
the productive means and resources for supplying the ma- 
terial needs of mankind on a standard of living never yet 
attained. But production continues to fall short, at times 
tragically short, of its possibilities, and we are still far from 
achieving the peace and security of a world of contented 
people. 

Viewing the world scene, I am deeply convinced that the 
removal of excessive trade barriers and the restoration of the 
normal processes of international commerce offer the most 
satisfactory foundation for a stable structure of business, of 
peace and of democratic government itself. World trade 
as a supplement to domestic commerce is the only means cal- 
culated to raise the standard of living throughout the world 
to a level which will discourage recurrent preaching and ac- 
ceptance of campaigns of imperialistic aggression. 

The world has experienced a substantial measure of 
uneven and uncertain recovery from the low point of the 
depression—in some countries the 1929 levels of production 
are being surpassed. But this world recovery, largely con- 
nected as it is with war preparedness and artificial stimulants 
and moving in an atmosphere of doubt, is not yet stable or 
healthy. There is dangerous economic unsoundness today in 
numerous commercial countries and world areas. 

In the last few years several important countries have 
sought to isolate themselves from depression or to remedy un- 
employment and low purchasing power by excluding foreign 
goods and satisfying their own needs by their own production 
regardless of cost. This only intensifies and perpetuates the 
absurdity of 1929 and its aftermath, when, under attempted 
isolation, each nation found itself with burdensome surpluses 
or idle productive capacity cut off from its natural markets. 

At present, armament programs provide activity and 
absorb unemployment in some of the countries where more 
>roductive employment is lacking. But the price of isolation 
and self-sufficiency and of unproductive industry is an in- 
evitable lowering of the standards of living. Such a policy 


| CAN think of no more appropriate place for such a 


contributes to high political tension, international instability 
and increasing danger of war. 

I shall recur to this, but let me first briefly discuss other 
phases of the policy which I advocate, since even its basic 
economic ideas are not undisputed. More or less everywhere 
we still find men who subscribe to the really suicidal fallacy 
that, at least as between countries, it is good business to sell 
but bad business to buy. 

We even find whole nations which, to their immediate 
visible injury and regardless of indirect damaging repercus- 
sions, subscribe in practice to the utterly false notion that 
all forcign trade is bad and that a nation can most effectively 
promote its welfare by producing within its frontiers every- 
thing that it needs, no matter how extreme the cost and how 
great the sacrifice in consumption and in variety and quality. 

This conception is preached under the high-sounding 
names of economic nationalism, economic self-sufficiency, 
autarchy, and many others. Properly, it should be discussed 
only under the name of deliberate and self-imposed economic 
impoverishment. 

Of course, the first duty of every government is to 
preserve the existence of the nation as a sovereign entity, hav- 
ing its own customs, traditions and social structures. For 
this, each government must seek to promote within its terri- 
tories a healthy and balanced operation of productive forces, 
designed to give the people the highest possible measure of 
material welfare. It, therefore, is often deemed advisable 
by governments to take measures which restrict, in vary- 
ing degrees, absolute freedom of international economic 
relations. 

The task of responsible statesmanship, supported by en- 
lightened public opinion, is to find a working balance between 
the various complex forces which operate in relations within 
and among nations—between the essential domestic and in- 
ternational factors of economic activity. 

And this in turn requires consideration of numerous and 
complicated interests and conditions, although trade and the 
active movement of buying and selling of goods are generally 
more advantageous than inactivity, stagnation, and narrow 
markets obtained by restricting trade. 

Unfortunately, the striking of such a balance is often 
distorted by short-sighted policies or by selfish motives. The 
results may be plainly seen in the various manifestations of 
exaggerated restrictions, with which the world is only too 
familiar. 
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Spurred by the depression, governments have not been 
content to try only the old-fashioned panacea and sovereign 
remedy for economic ailments which is advertised to cure a 
country by adding new layers of bricks on the tariff wall 
around it. They have combined new remedies out of the old 
medicine chest, new devices such as quotas, import licenses, 
exchange controls, clearing and compensation arrangements, 
and many kinds of preferential agreements. 

There is no question at all but that these devices have 
vastly increased the ills they were intended to cure. They 
were largely responsible for the catastrophic decline in the 
volume of international commerce and for the diversion of 
much of what remained away from natural or normal chan- 
nels. They caused immense surpluses to be dammed up in 
many countries; created distressing shortages of essential 
commodities in many others; led to a widespread resort to 
uneconomical substitutes. 

They were thus instrumental in the disorganization of 
prices, employment, profits—in short, in the creation of the 
whole gamut of the disruption and destruction which were 
so characteristic of the depression. 

Nor has the United States proved itself immune from 
the effects of collapsed international commerce. There are 
those that tell us that foreign trade is unimportant for the 
United States. 

Imagine, however, what our domestic situation would 
be if thirty or forty of our great surplus-producing industries, 
such as cotton, hog products, wheat, tobacco, machinery, au- 
tomobiles, copper, lead, oil, coal and iron and steel products, 
should have to restrict their output to our domestic con- 
sumption. 

Surely we have not so soon forgotten that the actual 
curtailment of our outlets abroad did in fact bring misery to 
many sections of the country, shook and dislocated our entire 
economic system and made the depression in this country far 
deeper than it would otherwise have been. , 

We are attempting to remedy the situation and to undo 
the errors of the past. Instead of encouraging the world, by 
our own attitudes and actions, to drive toward a greater 
and greater measure of national economic self-containment, 
we have embarked upon a course of policy and action de- 
signed to promote a return to normal and healthy commer- 
cial relations among the nations. 

We have chosen a method, not hastily. We are working 
on the job with determination and painstaking care. We have 
made some progress. We hope for more. 

Our method, as you know, is that of international trade 
agreements. Let me explain its technical bases very briefly, 
but, I hope, very clearly, since the wisdom of these, too, has 
been disputed. 

Much of our loss of foreign trade has been due to the 
general effects of the depression and cannot be clearly traced 
to specific causes. However, we do recognize three principal 
factors. 

First, foreign governments have imposed greatly in- 
creased import restrictions on some of the principal outlets 
for our goods. 

Second, many governments have diverted their purchases 
from us to our foreign competitors through discriminatory 
arrangements. 

Third, our own excessive barriers against foreign prod- 


ucts have curtailed the ability of foreign countries to pur- 
chase our goods. 

We are dealing with these three aspects of the problem 
in our sixteen trade agreements in the following way: 

First, as to foreign restrictions, each agreement provides 
for a reduction of barriers against some articles we export 
and gives assurance against future increase of obstructions 
on others. 

In each case we select commodities of which the United 
States should be a principal source of supply for the other 
country and with respect to which trade is particularly re- 
stricted by excessive customs treatment or seems likely to be 
unduly restricted by possible future measures. Thus, in the 
case of each country, we deal with those specific restrictions 
which hurt the most and the removal or mitigation of which 
is most likely to result in a real expansion of trade. 

Second, as to discrimination, each agreement provides 
for a mutual guarantee of non-discriminatory treatment. The 
other country promises us unconditionally to grant to our 
trade, treatment as favorable as is granted to any country, and 
we in turn give the other country a similar promise. 

International trade is now so involved in restrictions and 
special arrangements that great care is necessary in drafting 
the provisions to assure that this promise is a guarantee of 
actual nondiscrimination and not merely of some plausible 
equality of treatment which permits actual discrimination. 
Careful assurances of this kind have been devised and are in 
effect in the general provisions of our trade agreements. 

Third, as to American obstacles to foreign trade, we 
grant carefully considered tariff reductions, assurances against 
future tariff increases on certain items during the life of the 
agreement, and guarantees of equal treatment such as we 
obtain from the other countries. 

Reductions are granted only after the most careful study 
of the domestic effects, and in this our analysis of the differ- 
ent items is undoubtedly far closer than any ever given the 
same items in constructing our tariffs. Our experts look to 
the facts and to the facts alone. We have been able to make 
concessions which, with the counterparts granted on other 
items by the other countries, have cleared the way for a 
greatly increased mutually profitable trade, with all its 
benefits of employment and business activity. 

In due time it will be possible to get from trade statis- 
tics some conclusive measurement of our accomplishment, 
although in the chaotic international economic situation, there 
are too many variables affecting the movement of trade from 
year to year to permit the exact measurement of the effect of 
any one factor. 

As a rough measure, in 1936 our export trade with 
fourteen countries, with which trade agreements were in 
effect all or part of that year, increased by 18.2 per cent 
over 1935, while our trade with non-agreement countries in- 
creased 9.2 per cent. The continued increase for 1937 has 
been even more significant. 

At the same time our policy of extending the benefit of 
concessions made in the agreements to all countries which 
give us non-discriminatory treatment has served to mitigate 
many discriminations formerly directed against our trade in 
countries with which we have not as yet concluded trade 
agreements. 

We plan to go on with the program with cumulative 
effect. It is not always easy for countries involved in a net- 
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work of special arrangements covering their foreign trade 
and their foreign payments to break away all at once and 
enter into the type of international trade pact and principles 
of policy represented by our agreements. 

However, the pacts themselves through their general 
provisions form a valuable contribution to the international 
law governing commercial relations. As their number grows 
they will furnish a sounder basis for international relations 
generally and international trade will increasingly move 
along the channels of mutual and natural advantage and will 
expand in volume. 

The restored and liberated movement of trade would 
furnish an essential condition for the operation of a stable 
international monetary arrangement. 

On the one hand, if absence of restriction makes possible 
the easy adjustment of trade movements, the necessity for 
large one-sided movements of gold is lessened. On the other 
hand, enlarged trading opportunity will make it easier for 
countries to acquire the metallic reserves which would enable 
them to join in international monetary arrangements and 
modify their restrictions upon foreign exchanges, which in 
turn hinder trade movement and foster the use of restrictive 
bilateral trade arrangements. 

The unshackling of trade and the restoration of condi- 
tions permitting trade and payments to move through im- 
mensely diverse world-wide channels, in place of the bilateral 
arrangements which now hedge and restrict the purchasing 
power of large parts of the world, would also restore effec- 
tive access of all to the raw materials which they need and 
which wait on their purchasing power. 

Today the economy of great parts of the world is upon 
a war basis rather than upon a sound economic basis. Eco- 
nomic nationalism and economic isolation, when carried to 
their logical end, require complete control of production and 
prices, regimentation and dictatorship. They can only achieve 
less production, less consumption, ever-increasing doles and 
lower levels of existence for the people. 

Under these policies international relations rest largely on 
selfishness, discrimination and force. These are conditions 
that breed the fear of war that haunts the world, and that 
breed the spirit of war that threatens all we hold dear. Chaos 
lies down that road. 

I have endeavored to describe a basic alternative policy. 
Restoration of a freer movement of international trade and 


greater access of the peoples to all the resources of the world 
is the indicated road from the threat of war to the hope for 
peace. The substitution of the principle of equal treatment 
for the practice of discrimination would be a cornerstone of 
sound world policy. 

To some extent, our trade agreements already operate 
both as a material and moral stabilizer, and their principle 
and policy need but a wider adoption by the great commer- 
cial nations of the world to become a tremendous practical 
force tending toward better conditions. In this, as in other 
aspects, the foreign policy of the United States through re- 
cent years has steadily led toward appeasement and peace. 

The times are serious. ‘The shadow of war darkens the 
world. It was never more important for the people to ex- 
hibit breadth of vision, restraint, judgment and political fore- 
sight rather than passion, selfishness, emotion and credulity. 

The world needs a return to belief in the pledged word, 
in a reign of law rather than unlicensed force, in the supreme 
value of human rights and liberties. Unbridled cupidity and 
savage aggression are sooner or later self-defeating. 

But those who dare to maintain their unshakable faith 
in individual and international morality, drawn together by 
their common faith, must make bold assertion of it and trans- 
late that faith into their day-to-day activities. It will not do 
for those nations which desire peace merely to cry peace and 
sit with hands meekly folded. If peace is to be made secure, 
we must build the kind of foundations upon which enduring 
peace can rest. 

We must create the kind of economic world future 
which allows national populations to maintain adequate stand- 
ards of living, and which encourages men to look forward to 
achievement in the peaceful arts of commerce, invention and 
the betterment of living conditions. 

This Government has recently reiterated its determina- 
tion to adhere to these principles and, without entering into 
alliances or entangling commitments, to give them our full 
support in any cooperative effort to establish them by peace- 
ful and practical means. Numerous other countries have 
expressed their like determination to work toward making 
these principles the realities of international life. 

This affords hope that, in spite of the serious difficulties 
which stand in the way, the world will move in the direction 
of peace and economic sanity rather than in the direction of 
economic warfare and armed hostilities. 


Wage and Hour Legislation 


By JOHN A. ZELLERS, Vice-President, Remington-Rand; Director, N. Y. Board of Trade 
Over WQXR, August 19, 1937 


obj-ctives of the Wage and Hour bill. Perhaps low 

wages and long hours should be abolished. So should 
greed and selfishness, war and crime. 

Those who drafted this measure and those who dictated 
its many revisions and amendments are experts in telling 
us how the world should be reformed. I would leave it to 


[* this discussion let us concede, at the outset, the good 


them to explain their hopes and intentions. But let us who 
listen to the radio—the citizens and workers who must pay 
the cost of every legislative folly—see if we can, by reason- 
able analysis, figure out what will be the resu/ts of attempt- 
ing to dictate wages and hours from a single and central 
bureau in Washington. 

This Wage and Hour bill offers nothing new, nothing 
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which has not been tried again and again. Every genera- 
tion produces its crop of men and women who imagine it 
is easy to write a formula to change every thing and every- 
body. 

By this we do not mean to scoff at reform. Far from it. 
But we submit that every idealistic “yardstick” of reform 
should be tested by some proven and accurate measure—by 
some “yardstick” of common sense. 

Was common sense applied in drafting the original 
Wage and Hour bill, or in revising it? Or does it follow 
that the Federal board of five men, created under the pro- 
posed law, would apply common sense in administering it? 
Or will they like so many bureaucrats, following Pro- 
crustes, attempt to stretch every man, or cut off his feet, 
to make him fit an iron bed of certain length? 

Can we expect any five men to be all-wise, all-efficient 
in regulating the wages and hours for one hundred and 
thirty million people, making always fair allowances for 
differences in climate, in natural resources, in the advantages 
and drawbacks of different communities, and in all the diff- 
erent occupations? Do you believe five super-men are to be 
found, anywhere? We do not. 

Suppose five superhuman men can be found to fill such 
a board, let us look at some of the problems they would 
have to solve. 

First of all, nobody knows how many persons would be 
affected, nor to what extent, by the setting of new standards 
for wages and hours. How could the five superhuman men 
measure in advance the economic consequences of the wage 
and hour re-adjustments, and prepare to subdue the shocks? 
Or would they leave that worry and responsibility to the 
“economic royalists” whom they profess to despise? 

How far would prices, and the cost of living, be raised 
by wage and hour re-adjustments? There is no disguising 
the fact that this bill, although it was proposed as a meas- 
ure to benefit labor, will certainly raise prices for everybody. 
And it will just as certainly lower the earnings of those 
workers who are more active and ambitious than the average. 

In fact, this bill is nothing but an attempt to revive the 
unconstitutional features of other discredited legislation. On 
this point there is agreement by the highest authorities that 
can be cited. They are General Hugh Johnson, who ran 
the NRA show, and Dr. Chas. E. Roos, its Director of 
Research. 

Most of us remember, all too painfully, the blighting 
effects of that old Blue Eagle; the persecution of pants press- 
ers and other small businessmen; the sky-rocketing of costs 
and prices. And we remember the way business rebounded 
and recovery rushed forward as soon as the Supreme Court, 
by its unanimous decision, broke the withering grip of NRA 
on the throat of industry. 

Still, the procedure under the old NRA was pure democ- 
racy itself, when contrasted with the Fascist methods estab- 
lished by this Wage and Hour bill. The old NRA required 
voluntary agreement among an overwhelming majority of an 
industry before restrictions could be applied and standards set 
up to govern everybody in that industry. 

No such democratic procedure is provided under the 
Wage and Hour bill. As originally drafted and sent to 
Congress for enactment, it gave the Federal board—those 
five “superhuman men” to whom I have referred—the power 








to dictate wage and hour standards for each and every 
industry. 

Then, in the lower house of Congress, the bill was 
amended at the dictation of one faction of organized labor— 
one faction which includes only three million of the fifty 
million gainfully employed persons in the United States. 

That amendment provides that the highest wage scale 
and the shortest working hours established in any community 
by collective bargaining shall be deemed the “appropriate” 
standard for that community. If the hours are so short and 
the wages so high that the local industry cannot compete with 
producers in other sections of the country, then the standard 
for the whole country would have to be raised. And if that 
resulted in placing the entire industry in the United States 
out of the running with foreign competitors—that would be 
just another unavoidable misfortune and a higher tariff wall, 
high enough to keep out foreign competition, would have to 
be thrown up. 

And then how could we export, and what would take 
the place of the products we now sell abroad? 

So this half-baked, ill-considered measure would set up 
what would in effect be tariff barriers between the States— _ 
obstacles to trade which the Constitution clearly intended 
should be forever prohibited. And tariffs between the States, 
adjusted by bureaucrats responsible only to the Administra- 
tion which happened to be in power in Washington, would 
set up internal repercussions which would shake the very 
foundations of the Republic. 

Just imagine the massing, the swarming of lobbyists that 
would clamor at the doors of the Wage and Hour Standards 
Board in Washington! Picture the stupid, if not the inten- 
tional, injustices that would be inflicted on states and com- 
munities that were not in the graces of the political dic- 
tators. Too bitterly do the older generation in our South 
remember the injustices of carpet-bagger government to want 
the experiment tried on their rising industries. And the peo- 
ple of our North and West are too intelligent to permit it 
to be attemped. 

But I dare say the economic injustices which are in- 
herent in the operation of such a law are no less—they may 
be surpassed by the dangers to democratic government itself. 

What would it mean to have the national government 
enforce upon every community whatever standard of wages 
and hours might have been established by collective bargain- 
ing in some other community? Barring, of course, such differ- 
entials as a politically appointed and minded board would 
allow? 

Under conditions as they have existed in the past, and 
as they exist today, it might mean just this: 

That whatever standard of wages and hours might be 
established in one community by coercion would become the 
“yardstick.” 

It would be, under this absurd piece of legislation, 
“prima facie evidence” of the “appropriate” wage and hour 
standard for that community. The board of five “superhu- 
man men” would be obliged to accept it, under this crazy 
bill, as the measure of justice. Thus we would have justice 
rendered blind, deaf, dumb, and handcuffed and hamstrung! 

It would mean, as in the recent case of a hosiery com- 
pany, that less than ten per cent of the employees, supported 
by a mob that for the most part did not work in the plant, 
could take possession by force, “sit in,” destroy the employer’s 
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records and wreck his machinery, and finally coerce the help- 
less management, unprotected by law-enforcement authorities, 
to sign a collective bargaining agreement. 

The so-called standard of wages and hours, thus estab- 
lished, would, nevertheless, be deemed “appropriate” under 
this piece of legislation. 

It would mean that longshoremen and teamsters, as 


they did: in Seattle, could surround a newspaper plant and - 


prevent its operation until the publisher accepted the terms 
of employment which longshoremen and teamsters deemed 
“appropriate” for editors and reporters. And then Govern- 
ment—no longer democratic, but in the hands of a highly 
organized minority, would apply that “appropriate” stand- 
ard, and nothing less, to other publishers. 

And after the mania for fixing wages and hours had run 
its feverish course—feverish, but always slow, as bureaucracy 
is always slow—there would necessarily follow the demand 
to fix all prices. For how else could the ruinous cycle of 
mounting costs and mounting prices and unbearable expense 
for tHe necessaries of life, be met by bureaucratic folly? Such 
things have been tried, and tried again. And always, in the 
end, they inflict incredible hardship and injustice. Industry 
is hanged by the neck until dead and labor loses all of its 
liberty. 

Let me reinforce our own considered opinion of the 
dangers of this proposed legislation by reading part of a 
telegram from Dr. Charles E. Roos, Director of Research 
under the old NRA. It was sent in answer to a request from 
Congressman Cox, of Georgia, for a frank expression of 
opinion on the probable effects of the Wage and Hour bill. 
Dr. Roos directed the work of sixty-five research specialists. 
On August 6th, Dr. Roos telegraphed to Congressman Cox: 

“In NRA we gathered a vast amount of statistical 
data showing that the introduction of a minimum wage 
always produced a high concentration of employees re- 
ceiving exactly the minimum wage set. The wages of 
some were raised, but the wages of a substantial percent- 
age were lowered to the minimum. It is therefore my 
judgment that this bill will tend to level down the pres- 
ent wage scales. 


“As to the effects upon agricultural and industrial 
‘price parity, the Wages and Hours bill must mean re- 
striction of the supply of manufactured goods. Once 
this curtailment takes place, the farmer will be caught 
in a vise of higher prices for the goods he buys and lower 
prices for the goods he sells. 

“Data collected by the U. S. Census Bureau indi- 
cate that in some measure, the heaviest burdens of NRA 
wage increases fell on small industries. Large industries 
with huge capital can afford expensive machinery which 
increases the output per man and permits higher wage 
rates. 

“Particularly in rural districts, smaller industries 
with simpler equipment, if required to pay the high wage 
rates of large companies, would be unable to compete. 
This was further confirmed by the large number of com- 













not yet so highly mechanized as in large industrial cent- 
ers where money wages are higher, the South would 
bear the brunt of this measure. But industries in small 
towns of the more populous states—New England, the 
Middle West and elsewhere—will also be adversely 
affected for the same reasons. 


“These statements are the summarized results of 
the statistical studies undertaken by my associates and 
staff of sixty-five research workers in the NRA. These 
studies also show that NRA regulation of hours and 
wages kept business recovery at a standstill for a two- 
year period. 


“Although I was invited to join the NRA staff as 
a friend of the new Administration and went to work 
with sympathetic attitude, the data accumulated by our 
research workers forced upon me the conviction that 
this type of legislation was a mistake. When NRA was 
invalidated by the Supreme Court,—in response to an 
inquiry by the press, I expressed the opinion that had 
been forced upon me by my two years of study. I said 
that this invalidation of NRA was a most bullish force 
for further economic recovery. 


“It is my judgment that if the 40-hour week is 
established and enforced at this time, it will lead to: 


“1. Curtailed employment by at least one-half 
million within the first year of operation. 


“2. Decrease in production and average standard 
of living. 


“3. Lower consumption of raw materials including 
farm products and lower prices for them. 


“4. Geographical realignment of industry. 


“5. Higher production costs for farmers.” 


The Director of Research of the old NRA re-enforced 
this emphatic statement of his conclusions by adding— 
and again I quote from Dr. Charles E. Roos’ telegram 
written three weeks ago: 


“I have the utmost sympathy for the objectives of 
the Wages and Hours bill as a social reform law. They 
are admirable. But there is nothing in our experience 
with the operation of NRA to support the belief that 
this law will obtain the objectives set. On the contrary, 
insofar as it checks the production of wealth, it must 
adversely affect the average standard of living. Even 
those obtaining sub-standard wages now will not bene- 
fit if there is a check on the increase in total employ- 
ment. 


“The soundest way to help labor is to stimulate 
enterprise, small and large; to increase production and 
the total volume of employment, so that we may have 
a high demand for labor resulting from an excess of 
jobs over workers.” 






















plaints filed with NRA against opprcssion of small in- 
dustries, of which there were 2,458 in one four-month 
period. Z 
“Because the South has so many small cities and 
semi-rural communities in which small industries are 





_ It seems to us that the Director of Research of the old 
NRA gave Congress some sound advice. Let us hope it will 
be heeded if an attempt is made in the next session of Con- 
gress to resurrect this unsound and un-American bill, which 
has been defeated at this session only because the public 
rese up and made its protests heard in Washington. 
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and Democracy 


By HERBERT H. LEHMAN, Governor, New York 
At Institute of Human Relations, Williamstown, Mass., September 3, 1937 


informed and constructive today than in earlier times. 

I do not agree with that point of view. It is true that 
we are dealing with larger political units; that government 
is further removed from the people; that our administrative 
machinery has become more complex; and that the number 
of economic and social questions with which people have to 
concern themselves has greatly increased. As against this, 
however, we have vastly greater and improved media of edu- 
cation and publicity. The press, the radio, the screen, the 
automobile, efficient and cheap means of communication, our 
great educational system, our permanent political informa- 
tion bureaus have brought about an understanding and an 
interest in government which did not exist even a genera- 
tion or two ago. 

Above all things I believe that in the consideration of 
governmental or social problems the greatest advance has 
come through the granting of suffrage to women. It has re- 
sulted in bringing the discussion of government and politics 
right into the home, where previously, in many cases, it had 
been almost taboo. 

Experience has progressively increased my confidence 
in and my reliance on the influence of an informed and in- 
telligent public opinion on government and on our social life. 

I am convinced that very few sound social proposals 
ever fail permanently to secure approval if they have the 
support of a wide and informed public opinion. I am likewise 
certain that few sinister proposals can make headway for any 
great length of time in the face of an aroused adverse public 
opinion. 

Virtually every one of the great social measures that 
have been enacted in the State of New York have come 
largely through the support of an informed public opinion. 
Workmen’s compensation, factory inspection, minimum 
wages, regulation of hours, state aid for education, pensions 
for the aged, regulation of public utilities, social security, 
the right to bargain coll..cively, the principle of government 
mediation in labor disputes—nearly all were the result of 
an informed public opinion inexorably exerted. 

In almost every one of these measures a considerable 
period of time elapsed between the introduction of the legis- 
lation and its final enactment. In some cases the proposals 
were bitterly fought ‘for political reasons or because of a 
sincere distrust due largely to lack of knowledge. To in- 
form the public with regard to the need and soundness of 
proposed legislation frequently required much time and ef- 
fort. When, however, the public was informed and finally 
became articulate, these bills—some of which had been in 
the Legislature for years—were finally enacted. 

On the other hand certain other measures have been 
wiped from our statute books because they failed to retain 
the support of public opinion. I recall particularly prohibi- 
tion, laws to limit freedom of opinion and freedom of speech, 
and state milk control. These were all passed under unusual 
conditions and without the justification of a deliberate and in- 


[: has been claimed by some that public opinion is less 


formed public opinion. Prohibition and the bills which 
sought to curb freedom of opinion and of speech were en- 
acted under pressure of post-war emotion. The State Milk 
Control law was enacted hurriedly under the pressure of 
economic emergency. These bills lacked the support of a 


‘deliberate public opinion and were finally repealed as in- 


equitable or impossible of enforcement. 

Obviously it is frequently difficult to measure either the 
extent or the character of what we believe to be broad public 
opinion. Human nature, I am afraid, makes us frequently 
inclined to evaluate as sound that opinion which supports 
our own views while that in opposition we may regard as sel- 
fish or misinformed or not representative of the whole public. 

It seems to me, therefore, particularly important that 
we, as citizens, make certain that what we consider as public 
opinion is really the opinion of the public; and that it does 
not deprive any part of our people of those safeguards to 
which they are entitled under our form of government. 

We must be vigilant else we may accept as public opin- 
ion that which is only propaganda of well-organized pressure 
groups. 

The power of pressure groups is very great. They are 
frequently actuated by selfish interest. Their power can be 
curbed only through che force of the informed opinion of 
the public. 

Failure of public opinion to assert itself against pressure 
groups is due largely te public indifference, to the partisan 
attitude of political parties and to the apparent unwilling- 
ness or inability of our agencies of news dissemination to 
place before the public as a whole the information on which 
sound judgments can be reached. These agencies frequently 
are unwilling to accept the unpopularity that comes through 
opposition to pressure groups. 

Public officials, the press, the radio, the screen frequently 
arouse public sentiment in favor of or against something 
which contains the element of human interest but which 
may be relatively unimportant. It is extremely difficult to 
arouse public interest in measures which cannot be drama- 
tized but which, nonetheless, sometimes greatly affect the 
public interest. The result is that far too frequently the 
great general public barely knows what is happening and, 
therefore, special groups have almost clear sailing. 

Another reason for the great power of pressure groups 
lies in the fact that the general public has an unfortunately 
short memory, while the pressure groups who consider them- 
selves injured by the enactment or defeat of special legislation 
have very long memories. Unquestionably both the legislative 
and executive attitude is frequently influenced by a realiza- 
tion of this fact. I have known many instances in which ordi- 
narily sincere and honest legislators, or other public officials, 
have failed to follow their own convictions because their ex- 
perience has taught them that if they opposed the demands of 
pressure groups, those who consider themselves aggrieved 
would seek endlessly to punish them while the great public, 
whose interest had been well and courageously served, would, 
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because of indifference or partisanship, promptly forget their 
service. This results in bad government and in legislation 
that is in no way representative of the wishes of the people 
as a whole. 

The power of pressure groups will continue to grow un- 
less it is curbed by informed and articulate public opinion 
which remembers and is willing to support courage and dis- 
interested service. 

But while the majority should not permit itself to be 
blocked or controlled by minority groups it must always be 
careful that through its power it does not oppress the minority 
or the individual. 

Deliberate and sustained public opinion, representing 
a majority viewpoint, must in a democracy ultimately pre- 
vail either through legislation or constitutional amendment. 

No democracy, however, that is worthy of the name can 
afford even through the will of the majority to curtail or 
abridge the rights of any of its people. 

It is inconceivable that we, in this country, would ever 
accept any other philosophy. 

If we ever did so we might soon find ourselves legis- 
lating exclusively for political parties or for other special 
majority groups. The executive, instead of considering it 
his duty to protect equally the rights of all citizens, might 
soon feel himself justified in representing only the majority 
political group which had placed him in power. 


A denial of the rights of any of our citizens would lead 
us inevitably to the plight of despotic countries abroad. In 
all despotic states, the first steps towards dictatorship have 
come through the curtailment or denial of rights to some of 
their citizens under the, alleged sanction of the majority. 

A democracy cannot long endure which would, for an 
instant, be willing to grant less protection to one citizen than 
to another in the practice of his political, civic or religious 
rights. 

This Nation has been built up from its earliest begin- 
nings by men and women of divergent political beliefs, of 
many religions and races, of different economic and social 
status. There are, of course, many abuses in our social struc- 
ture which must be wiped out. There are many injustices 
which must and will be corrected by the will of the people 
themselves. 

But what has made this country great and deeply be- 
loved of its citizens is an unfailing confidence that under 
our form of government every citizen will be protected fully 
and equally in his political, civic and religious rights. No 
matter on which road public opinion on social, economic and 
political subjects may advance in the future, it must do noth- 
ing which would deny the enjoyment of those rights equally 
to all of our citizens. That is the fundarnental concept of 
our American Democracy. So long as we cling to this con- 
cept we need not fear for democracy. 


Thinking vs. Swearing in Labor Relations 


By CHARLES P. TAFT 
Before State Bar of Michigan, Ann Arbor, Mich., September 18, 1937 


tional consciousness in these days for sure. The 

American businessman is doing plenty of thinking and 
swearing about his relations with his employees and their rep- 
resentatives. Every man with a job in a factory is learning 
his rights from the union organizer. Lawyers are getting into 
labor law and labor negotiations as never before. 

On the sidelines sit many more people, busy with their 
own affairs, that are directly or indirectly affected by the in- 
dustrial struggle. And all around and in the middle are the 
politicians, the “ins” as shepherds of votes and occasion- 
ally as umpires, referees, and field judges; and the “outs”, as 
whispering kibitzers. Where is one to get sanity and light 
from that conglomeration of interest, prejudice, and indiff- 
erence? 

Sanity and light begin with facts. Essential fact number 
one, as I see it, is that labor unions are here to stay. You 
may think that is self-evident, but it is far from that. If 
you find a reactionary employer, you will probably find he 
has a conviction that this present period of agitation and 
organization is a flash in the pan, that another depression will 
wipe it all out, and that the “good old days” will return as 
they did after the bitter agitation of the seventies, the nine- 
ties, and of nineteen-nineteen. All I can say is that I don’t 
believe it. Times have changed, the frontier is gone, and 
exhaustless supplies of immigrant labor are no longer pour- 
ing into our country. The old ways of “handling” strikes 


ABOR unions are impressing themselves upon the na- 





and labor troubles are on the way out, if not already gone 
forever. 

Essential fact number two is that labor organization has 
been a necessary element in the protection of the interests of 
the workers. 

To prove that is a fact, I need only rely upon the 
opinions of the Supreme Court of the United States, handed 
down sixteen years ago in American Steel Foundries v. Tri- 


City Central Trades Council (1921) 257 U. S. 184, 209: 


“A single employee was helpless in dealing with an 
employer. He was dependent ordinarily on his daily 
wage for the maintenance of himself and family. If the 
employer refused to pay him the wages that he thought 
fair, he was nevertheless unable to leave the employ and 
to resist arbitrary and unfair treatment. Union was 
essential to give laborers opportunity to deal on equality 
with their employer . . . . To render this combination 
at all effective, employees must make their combination 
extend beyond one shop. It is helpful to have as many 
as may be in the same trade in the same community 
united, because, in the competition between employers, 
they are bound to be affected by the standard of wages 
of their trade in the neighborhood.” 


Most of us, when we think of sweated industries, like the 
needle trades in the old days, and exploited workers, like girls 
and women in some types of department stores, restaurants 
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and hand laundries, agree with the necessity for some kind 
of protection. ‘There are always forward-looking employers 
who need no regulation by the state, or pressure from a union, 
to treat their employees like human beings. But in general, 
improvement has come by a combination or factory legislation 
and union organization, or the threat of organization. 

Essential fact number three is that labor organizations 
are capable of making a fundamental contribution to democ- 
racy in industry. Surely if protection is needed, self-protection 
is best. A good many years ago, in Cromwell’s time, some- 
one put it this way, ““The poorest he in England has a life 
to live as the richest he.” That means a life of his own, 
a full life, a life of opportunity, a life of satisfaction because 
he is doing necessary work for the community, for wages that 
give him and his family reasonable comfort and decent sur- 
roundings. That is the beginning of democracy, without 
which it cannot grow. Democracy means not only wages and 
hours and working conditions that permit a man to live a 
decent life of his own, but it means the man has a right to 
achieve those aims by his own efforts. Benevolent despotism 
in the political field is something we don’t think much of in 
the United States. Why should we think any more of benevo- 
lent despotism in industry? A man has a right to a voice 
in those matters that affect him in his job. 

As a matter of fact all intelligent industrialists who can 
read the signs of the time have recognized that principle and 
installed grievance systems, whether their companies deal with 
unions or not. Men in those plants know they can get a 
real complaint past the foreman to the management and get 
some adjustment. 

Men today are entitled to bargain collectively with their 
employers. A right long recognized by the courts is now fully 
protected by law. 

In some cases, nearly always through unions, agreements 
have been reached setting up tribunals to decide questions 
about which the men and the management can’t agree. And 
that is a fundamental step in a democracy, the creation of 
courts of justice. This whole process would hardly have 
been achieved if labor unions had not existed. 

Essential fact number four is that questions have come 
up even in democracies which could only be settled by civil 
war. Until we reach an ideal commonwealth, men will al- 
ways retain the right to strike. But I insist that it is a sign 
of the rejection of democracy when we have to have a war 
to settle anything. The strike, like civil war, ought to be a 
last resort. It is the last resort of the most experienced and 
responsible unions, and the sudden walkout, without real bar- 
gaining first, is the sign of the incompetent organizer or busi- 
ness agent. So is the sit-down strike, and the union leaders 
who know their business don’t use it. But strikes do come 
and create conditions that rouse the community to action in 
its own defense. 

That action must be taken by legislation, not by self-help 
through vigilantes. And that legislation must be adopted in 
the light of these four essential facts. Its object, of course, 
must be to prevent strikes, but it ought to have the positive 
purpose of encouraging democracy in industry. That means 
not only to promote the democratic process in industrial 
plants, but also to promote and assist the democratic process 
in labor unions. There is no sense and no progress in ex- 
changing a benevolent despotism in industry for a benevolent 
despotism in the operation of a labor union. 

Legislation having to do with collective bargaining op- 







erates to promote democracy in industry. Workers can or- 
ganize, and if a majority do organize themselves they speak 
for the whole. 

Workers in organizing can do so without interference 
from the employer, and orgarization under his domination is 
contrary to law. But nothing is said in the Wagner Act 
about intimidation by fellow employees or other persons, and 
that is not justice or democracy. Francis Biddle, then Chair- 
man of the old Labor Board, said so in Cincinnati about the 
NIRA nearly three years ago, but the Administration and 
Congress paid no attention. The fact that employers have 
fought unions in the past by discrimination and intimidation is 
no reason for condoning those practises now on the part of 
anyone else. 

The representatives of employees need not be from their 
own number. That provision is sound, both because equality 
in bargaining may require a representative who is not also 
an employee, and because employees are entitled to expert 
advice if they want it. But that means that union agents 
ought to be experts in the business, who can not only talk 
intelligently about the problems of the men, but who know 
the problems of the business. 

When the parties make a deal, it ought to be put in 
writing. “Collective bargaining’ contemplates ending in a 
bargain, and it would be a good idea to amend the Wagner 
Act to say so unequivocally, without waiting around for the 
Supreme Court to pass on ambiguous language. That was 
not the issue in the steel strike, and even Senator Vanden- 
berg’s proposed amendments include such a provision. 

The second important field of legislation is that for 
preventing and settling trade disputes. Mediation or concilia- 
tion is the commonest and most effective way to do that. The 
Wagner Act makes no reference to mediation, although re- 
gional directors of the National Labor Relations Board fre- 
quently serve as mediators. The only Federal statute on the 
subject was passed in 1913, and gives the Secretary of Labor 
power to mediate or to appoint commissioners of concilia- 
tion. They have no power to subpoena witnesses or to take 
testimony, although state laws often give their corresponding 
officials those powers. The federal statutes should do the 
same. 

There are no compulsory arbitration laws in the United 
States, and no laws are necessary of course for voluntary 
arbitration. Arbitration, however, is unpopular, because both 
parties feel that it is likely to end by splitting the difference, 
and they could compromise on that without paying an arbi- 
trator. If the issue is a closed shop or recognition of the 
union, it can’t be arbitrated. 

One other scheme is in force in Canada and Colorado 
which seems to have much merit, although it has not spread 
elsewhere. Those states provide that it shall be illegal to 
strike unless application has been made for a board of in- 
vestigation and a certain number of days allowed to pass for 
it to make a report. In most cases these boards do not investi- 
gate, but try to bring the parties together by mediation, and 
they have been remarkably successful in preventing threat- 
ened strikes. Of course some strikes they cannot settle, and 
a certain number of strikes take place illegally before the 
period is up, or even without application for a board. Study 
indicates, however, that these illegal strikes are generally in 
depressed industries like lumber and coal. 

When strikes do take place the whole community often 
has to face the fact of violence. I am not talking about a 
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little hairpulling or shin-kicking on the picket line, or even 
a good fist-fight around the corner. I am referring to or- 
ganized intimidation and even killing, and | feel just as 
strongly about private armies as I do about mass picketing. 
Mayor LaGuardia put it as well as anyone: “Regardless of 
one’s views, when force is used to exact any demand improp- 
erly or illegally, a superior force must be used to suppress 
it. On the other hand, the Police Department belongs to all 
the people and not to any one group. The policemen’s night- 
stick must not be used to settle economic issues.” 

But the Police Departments need some help in knowing 
what their duties are. We ought to have rules laid down to 
govern and strictly to control industrial warfare. Further- 
more, the rules ought to be statutory and not judicial, vary- 
ing with the length of the Lord Chancellor’s foot. And the 
rules ought to be enforcible by the representative of the pub- 
lic, the county prosecutor or the attorney-general, and not in 
a private action by one of the parties to the dispute. ‘ 

The first subject to be covered is the definition of 4 
legal strike. The legislature ought to say for instance whether 
it is legal to strike for a closed shop, and end this anomaly 
by which in all states it is legal to make a closed shop con- 
tract with a union, but illegal in most for a union to strike 
for a closed shop. The legislature ought to lay down the 
requirements for a valid employment contract and outlaw 
those contracts by which an employee on hourly pay is ap- 
parently tied up for some definite period, although the em- 
ployer is not bound to give him any minimum amount of 
work. 

' The statute should define legal picketing as nearly as 
that can be done, of course forbidding violence, and lay down 
some reasonable criterion for the number of pickets in pro- 
portion to the number of workers in the struck plant. It 
ought to forbid intimidation and give it some definition, ap- 
plied both to the place of employment and to the homes of 
employees. 

Your Michigan bill which was vetoed was certainly a 
great step forward in one respect, for the old rule that all 
picketing was illegal was a relic of feudalism. But the effort 
to restrict pickets to employees was directly in conflict with 
the views of the Supreme Court of the United States in the 
American Steel Foundries case, which I quoted a few mo- 
ments ago. Referring to picketing by outsiders, members of 
unions whose trades were involved in the strike, the Court 
eaid: 

“They may use all lawful propaganda to enlarge their 

membership, and especially among those whose labor 

at lower wages will injure their whole guild. It is 
impossible to hold such persuasion and propaganda, with- 
out more, to be without excuse and malicious.” 


Much of the discussion of industrial strife in the last 
few months has included demands for ‘egislation to make 
unions responsible. But responsibility is just another word 
for character, and character cannot be created by law either 
in unions or in employers. Incorporation is often referred to. 
But incorporation does not add to responsibility. It makes 
it a little easier to sue and get service, but it limits the lia- 
bility of members. 

Furthermore, the responsibility of unions is individual. 
They vary like people, and their character does not depend 
on affiliation with the C.I.O. or the A.F. of L. In the C.1.O., 
you have the Amalgamated Clothing Workers, the United 


Mine Workers and the Typographical Union, every one of 
which has an outstanding record for responsibility. In the 
A.F. of L., you have the Pressmen, the Railway Clerks, and 
the Electrical Workers with equally good records. Outside 
of either fold are the other railroad brotherhoods, the aris- 
tocracy of labor so-called. Those unions have achieved re- 
sponsible character by experience. Others in the C.I.O. 
and the A.F. of L. have not yet reached that point. Legisla- 
tion, therefore, should be aimed at helping sound leadership 
to develop with democratic methods. 

The best solution, I believe, is that suggested by English 
experience. The key to that experience lies in the granting 
of certain privileges and exemptions to trades unions if 
they will register and comply with certain requirements. 
Registration is not compulsory but nearly all unions register, 
because the privileges are substantial and the requirements are 
not burdensome, but on the contrary somewhat helpful. They 
refer principally to regular reports of financial condition. 
The privileges and exemptions, you will perhaps be startled 
to hear, effective since 1906, include freedom from liability 
for torts, for conspiracy, for restraint of trade, or for caus- 
ing breach of an existing contract of employment. I might 
add by way of footnote that some recent public comments on 
the severity of English legislation against unions are quite 
inaccurate. Illegal picketing is defined in England and this 
criminal law is enforced by the police, seldom if ever by in- 
junction. Certain strikes are illegal, those in sympathy with 
a strike in a different trade or industry (which are rare 
anyway), or a strike designed to coerce the government di- 
rectly or by inflicting hardship on the community (that is, 
a general strike, which is equally rare). Political contribu- 
tions are allowed, but only from funds to which union 
members subscribe individually specifically. 

English unions are of course liable for breach of con- 
tract, but so also are American unions, and neither incorpo- 
ration nor any other statute could make them any more so, 
except perhaps by making service on a local union operate as 
service on the national union. 

The application of that English experience to the United 
States would involve the granting of certain exemptions to 
labor unions, like those in the Norris-LaGuardia Act, upon 
registration with the state or federal government. Registra- 
tion might require regular financial statements, and set up 
protections to the democratic process as desired by the best 
thought of the unions themselves. That is no cure for irre- 
sponsibility, but it would help. 

There are the broad lines of a labor policy, but no labor 
policy can bring peace except through the persons involved 
as employers and employees. 

As I observe the American scene, there has been a great 
change in the attitude of employers in the last twelve months. 
Most of them opposed the Wagner Act, but, especially after 
the decision of the Supreme Court, they have taken the proper 
attitude for a citizen of democracy, that it is the law and 
ought to be obeyed. They have been willing to deal with 
unions; they have been distressed and worried by the inex- 
perience of some union leadership; they have come to realize 
their own inexperience, and they are trying in good faith to 
promote peace in industrial relations. I suggest that our 
profession can have no higher aim during these next years 
than to seek that same end. We can avoid technicalities, get 
down to fundamentals, and promote real collective bar- 
gaining. 
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